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NATURE OF CASE A reduction of on-site car parking to zero in major activity 
centre. 

LOCATION OF PASSAGE OF INTEREST Paragraphs 7 - 90 

REASONS WHY DECISION IS OF INTEREST OR SIGNIFICANCE  

PRACTICE OR PROCEDURE – 

consideration of individual instance 
or systemic issues 

Considers the relevant tests for reducing on-site car parking in 
accordance with Clause 52.06 in conjunction with the State and 
local planning policy framework, particularly for sites in inner 
city activity centres. 

Summarises principles applied by the Tribunal in applications 
under Clause 52.06 to reduce on-site car parking provision. 

SUMMARY 

This case considers a proposal to construct a five storey building that was 
refused by Council partly because it considered that the lack of on-site car 
parking would result in an unreasonable reduction in the availability of on-
street parking for the activity centre and the surrounding residential area.   

The Moreland Planning Scheme places emphasis on promoting sustainable 
and walkable neighbourhoods, along with sustainable design in the 
Brunswick Activity Centre.  There is no policy to direct where it may be 
acceptable to have no on-site parking, or where it may not.  Each case 
therefore needs to be addressed on its own merits.  Based on the facts and 
circumstances of this particular case a reduction of on-site car parking to 
zero is supported.  The relevant determining factors in this case are the 
physical constraints of this site, its capacity to support on-site provision for 
alternative transport, as well as its excellent location, proximate to services 
and other modes of transport means. 

The decision discusses current policies for car parking and the 
consideration of both demand and supply management as sought by State 
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policy for integrated transport and the application of this in the assessment 
of car parking in inner city activity centres such as Brunswick.  The 
decision also reviews a number of other similar recent cases of the Tribunal, 
deriving some common themes in the consideration of reducing car parking 
rates in larger, particularly inner city, activity centres.  These are: 

a. Parking across an activity centre needs to be addressed in a centre 
wide manner. 

b. Providing or restricting parking through the planning scheme, only 
forms one part of the overall management of car parking demand 
and supply in these centres. 

c. There are a number of alternative means of travel emerging.  Most 
notable of these are share car arrangements and increased bicycle 
use, including electric bicycles.  These have grown extensively in 
use in the past 10 years.  Their impact on empirical demand is not 
yet known.  Policies to minimise car dependency suggest it should 
lead to less demand. 

d. In areas of existing restricted on-street parking, the supply of on-
street spaces for future occupants of a proposal is not particularly 
relevant to the assessment.  In these locations, on-street road 
management restrictions can ensure future residents of a proposal 
are not able to rely on any spare capacity in on-street parking. 

e. While a current empirical demand may exist not every site can, or 
needs to, meet this demand.  Some sites may have limited capacity 
to meet car parking needs, particularly small or constrained sites. 

f. A proposal for a reduced resident parking provision needs to 
consider: 

i. Access to public transport, in timing, diversity of routes and 
frequency. 

ii. Walkable access from the site to shops and facilities that 
provide for the daily needs of residents. 

iii. Access to other transport options including good bicycle 
infrastructure and walkable access to publically available 
shared use cars. 

g. As with any proposal, a decision to reduce parking ultimately must 
be tested on its own merits with competing issues balanced to 
achieve net community benefit.  Any potential adverse impacts 
from parking on-street will need to be assessed against the benefits 
a proposal may bring to the community where car parking forms 
only one part of a use or development proposal. 
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APPLICANT Vincent Corporation Pty Ltd 

RESPONSIBLE AUTHORITY Moreland City Council 

RESPONDENT G Long 

SUBJECT LAND 451 Lygon Street, Brunswick East 

WHERE HELD Melbourne 

BEFORE Alison Glynn, Member 

HEARING TYPE Hearing 

DATE OF HEARING 10 November 2015 

DATE OF ORDER 15 December 2015 

CITATION  

 

ORDER 

1 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil 
& Administrative Tribunal Act 1998, the permit application is amended by 
substituting for the permit application plans, the following plans: 

Prepared by: Miceli Oldfield Sinton Architects  

Reference number: Project No. 13-1001 Dwg. Nos. 
TP02(C) – TP05(C) (inclusive), 
TP01 and TP06. 

Dated  September 2015 

 

2 The decision of the Responsible Authority is set aside. 
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3 In permit application MPS/2014/909 a permit is granted and directed to be 
issued for the land at 451 Lygon Street, Brunswick East in accordance with 
the endorsed plans and the conditions set out in Appendix A.  The permit 
allows: 

 Buildings and works to convert an existing building into a five storey 
building to accommodate dwellings and an office, and 

 Reduction in car parking requirements to zero. 

 
 
 
Alison Glynn 
Member 

  

 

APPEARANCES 

For Vincent Corporation 
Pty Ltd 

Mr Lorenzo Rigoni, town planner of Terrain Consulting 
Pty Ltd.  He called the following witness: 

 Ms Charmaine Dunstan, traffic engineer of Traffix 
Group Pty Ltd. 

Mr Miceli, project architect also provided verbal 
commentary and sketches made at the hearing on how 
the proposed light wells could be amended. 

For Moreland City Council Ms Irene Plakidis, town planner of SongBowden Pty 
Ltd. 

Mr G Long  No appearance 

 

INFORMATION 

Description of Proposal Alterations to an existing two storey office building to 
convert it to a five storey building to accommodate a 
ground floor office and service area with 12 dwellings 
above. 

Nature of Proceeding Application under Section 77 of the Planning and 
Environment Act 1987 – to review the refusal to grant 
a permit.  

Zone and Overlays Commercial 1 Zone 

Development Contributions Overlay – Schedule 1 

Parking Overlay – Schedule 1 
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Permit Requirements Cl 34.01-4 The construction of a building and the 
construction and carrying out of works in a 
Commercial 1 zone 

Cl 52.06-3 reduction of the car parking requirements. 

Relevant Scheme, policies 
and provisions 

Cl 9, 10.04, 11.01, 15.01, 15.02, 16, 17, 18, 21.03, 
22.01, 22.03, 22.07 and 22.081 

Land Description The site is battle-axe in shape.  It has a 9.4 metre 
frontage to the west side of Lygon Street.  The south 
side boundary is 41.15 metres long, leading to a 4.88m 
wide rear boundary to a laneway.  The north side 
boundary forms a ‘dog leg’ approximately half way 
along this boundary to create the battle-axe shape.  
The total area of the site is 284 sqm.   

To the north is a six storey apartment building with 
ground floor retail.  It provides car parking on site 
from the rear laneway.  Directly south of the site, at 
499 Lygon Street is a narrow site (less than 5 metres 
wide) to both Lygon Street and the laneway.  It is 
developed with a single storey shopfront and open rear 
yard.  South of that site is a three storey apartment 
building with secluded open space balconies and 
terraces facing toward the single storey building at 499 
Lygon Street. 

Tribunal Inspection I inspected the site, unaccompanied, after the hearing 
on 15 November, 2015 

Cases Referred To Chaucer Enterprises Pty Ltd v Moreland CC [2015] 
VCAT 1615, Pels v Moreland CC [2015] VCAT 
1237, Karanlight Pty Ltd v Yarra CC & Ors [2013] 
VCAT 279, Great Oaks Pty Ltd v Greater Dandenong 
CC (Includes Summary) (Red Dot) [2015] VCAT 
1673, Tong Ly & Ors v City of Yarra: Appeal No. 
1994/49821 May 11, 1995, as cited in 14 AATR Page 
364, Innovative Construction & Development Pty Ltd 
v Yarra CC [2012] VCAT 1026, Hubbard  & Ors v 
Boroondara CC [1997] VICCAT 199 

                                              
1  Clause 22.08 was introduced into the planning scheme after the hearing on 19 November 2015. 
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REASONS2 

WHAT IS THIS PROCEEDING ABOUT? 

2 In April 2015, Moreland City Council determined to refuse a planning 
application made by Vincent Corporation Pty Ltd to construct a five storey 
building at 451 Lygon Street, Brunswick East.  It did so because of two key 
issues that I need to address: 

a. Firstly, the proposal provides no on-site car parking and therefore 
would result in an unreasonable reduction in the availability of on 
street parking for the activity centre and the surrounding residential 
area. 

b. Secondly, the arrangement of light wells at the upper levels was 
considered insufficient for the amenity of future occupants of the 
proposed building, and existing occupants of the adjoining 
apartment building at 455 Lygon Street. 

3 Council also was concerned the proposal did not ensure reasonable 
protection from overlooking, but accepted that the plans substituted by the 
Tribunal addressed this concern. 

4 Mr Long lives behind the review site, in Stanley Street.  He shares 
Council’s concerns about car parking and is also concerned the 
development will overshadow his backyard.   

5 Having considered the issues in context of the Moreland Planning Scheme, 
along with the evidence and submissions made, I have determined to grant a 
planning permit. The Moreland Planning Scheme places emphasis on 
promoting sustainable and walkable neighbourhoods, along with 
sustainable design in the Brunswick Activity Centre.  There is no policy to 
direct where it may be acceptable to have no on-site parking, or where it 
may not.  Each case, therefore, needs to be addressed on its own merits.  I 
am satisfied the facts and circumstances of this particular case support the 
reduction of on-site car parking to zero for this proposal.  The relevant 
determining factors in this case are the physical constraints of this site, its 
capacity on site to support the provision of alternative modes of transport, 
as well as its excellent location, proximate to services and other transport 
options nearby. 

6 The proposal can be amended to accommodate acceptable daylight for 
future occupants and for the adjoining apartment building to the north, 
addressing Council’s issues about the size and orientation of the light 
courts.  I am not persuaded that the proposal will unreasonably overshadow 
the property to the west.   

                                              
2  I have considered the submissions of all the parties that appeared, all the written and oral evidence, 

all the exhibits tendered by the parties, and all the statements of grounds filed.  I do not recite or 
refer to all of the contents of those documents in these reasons.   
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7 I will therefore set aside the decision of Council and direct a permit issue 
subject to conditions as set out in Appendix A.  My reasons follow. 

IS IT ACCEPTABLE TO PROVIDE NO ON-SITE PARKING FOR THIS 
PROPOSAL? 

8 To examine this issue, it is first necessary to understand what is proposed 
and the context of decision making in order to assess if no car parking is 
acceptable on this site. 

9 The review site contains an existing two storey (vacant) office building.  Mr 
Rigoni, on behalf of the permit applicant explained this was constructed 
approximately 20 to 30 years ago and has a solid concrete slab floor and 
solid brick boundary walls.  The net floor area of office, over the two levels 
is approximately 374 sqm3.  The proposal is to retain the building shell and 
foundations and then establish a five storey building within and above this 
form.  In summary the proposal includes: 

a. A ground floor office with a net floor area of approximately 90 sqm 
to face Lygon Street. 

b. A separate ground level residential entry from Lygon Street, 
leading to a central lift, staircase and service area.  Behind this is an 
area proposed to accommodate seven motor scooter / motor cycle 
parking spaces and 14 bicycle parking spaces.  These can be 
accessed from the rear laneway. 

c. Four levels above the ground floor.  Each will include three, one 
bedroom dwellings, creating 12 dwellings in total across the five 
levels. 

d. No on site car parking is proposed. 

10 Ms Plakidis, on behalf of Council, acknowledged that apart from the issue 
of light wells, Council had no issue with the overall building height, form or 
its presentation to Lygon Street and its rear neighbours.  Mr Rigoni also 
explained that the proposal incorporates energy efficient design elements to 
achieve an average 6.35 NatHERS star energy rating.  This includes passive 
energy design initiatives and rainwater collection to service toilet flushing 
of dwellings.  It was agreed that the proposal has many positive attributes in 
fulfilling policy directives of Council. 

11 The proposal in general terms is consistent with the Brunswick Activity 
Centre Structure Plan and policy intent to promote activity and housing 
within the centre.  From Lygon Street, the five storey form can provide a 
good built form transition between the currently exposed six storey form to 
the direct north at 455 Lygon Street and the three storey form further south 
(noting there remains a single storey building at 499 Lygon Street directly 
south of the site). 

                                              
3  As stated on Page 32 of Ms. Dunstan’s evidence statement. 
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12 Clause 52.06 of the planning scheme, in conjunction with the Parking 
Overlay Schedule 1, requires the provision of one car space per dwelling 
and two car spaces for the office.  Hence the planning scheme requires a 
total of 14 spaces to be provided on site.  A planning permit may be granted 
to reduce this, including reducing the provision to zero.  There is no 
requirement for visitor parking associated with the dwellings4.  

13 The site cannot physically accommodate 14 car parking spaces.  The lack of 
capacity to provide parking on site appears to be acknowledged by Council.  
The referral comments from Council’s traffic engineering department refer 
only to reducing the number of dwellings in the proposal to address the car 
parking limitation, rather than trying to provide parking on the land. 

14 The key question arising from this is whether, on balance, the physical 
constraints of the property and its location within the Brunswick Activity 
Centre justify a reduction of car parking requirements from 14 to zero.   

15 Clause 52.06 of the planning scheme has a number of objectives.  Of 
relevance these include 

To ensure that car parking is provided in accordance with the State 
Planning Policy Framework and Local Planning Policy Framework. 

To ensure the provision of an appropriate number of car parking 
spaces having regard to the demand likely to be generated, the 
activities on the land and the nature of the locality. 

To support sustainable transport alternatives to the motor car. 

To ensure that car parking does not adversely affect the amenity of the 
locality. 

16 Clause 52.06 then sets out various criteria for assessing if a reduced parking 
provision is acceptable.  Of particular relevance to this application are the 
following criteria: 

 The Car Parking Demand Assessment. 

 Any relevant local planning policy or incorporated plan. 

 The availability of alternative car parking in the locality of the 
land, including: 

 Efficiencies gained from the consolidation of shared car 
parking spaces. 

 Public car parks intended to serve the land. 

 On street parking in non residential zones. 

 Streets in residential zones specifically managed for non-
residential parking. 

 On street parking in residential zones in the locality of the land 
that is intended to be for residential use. 

                                              
4  Using Column B of the Table 1 of Clause 52.06 as directed by the Parking Overlay. 
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 The practicality of providing car parking on the site, particularly 
for lots of less than 300 square metres. 

 Any adverse economic impact a shortfall of parking may have 
on the economic viability of any nearby activity centre. 

 The future growth and development of any nearby activity 
centre. 

 Any car parking deficiency associated with the existing use of 
the land. 

 The impact of fewer car parking spaces on local amenity, 
including pedestrian amenity and the amenity of nearby 
residential areas. 

 The need to create safe, functional and attractive parking areas. 

 Access to or provision of alternative transport modes to and 
from the land. 

 The character of the surrounding area and whether reducing the 
car parking provision would result in a quality/positive urban 
design outcome. 

 Any other matter specified in a schedule to the Parking Overlay. 

 Any other relevant consideration 

17 In addressing if a reduced rate should be accepted for the proposal, Ms 
Plakidis firstly contended that reducing the rate beyond what is provided for 
in Clause 52.06 with application of the Parking Overlay “would only serve 
to undermine the aims and aspirations of the Parking Overlay and its 
schedule”.  The Parking Overlay was only recently introduced via 
Amendment C123 to the Moreland Planning Scheme.5  The Parking 
Overlay applies to all of the Brunswick Activity Centre.   

18 The Parking Overlay simply applies Column B in Table 1 of Clause 52.06-5 
rather than Column A in determining the standard parking rate to be 
applied.  It does not establish an absolute maximum or minimum rate.  Nor 
is there any objective in the Overlay or its Schedule to suggest that the 
standard, as varied by the Parking Overlay, must be met to achieve such an 
objective.   

19 Clause 22.03 of the planning scheme states it is policy to: 

Support reduced car parking rates in developments within and in close 
proximity to activity centres, with excellent access to a range of public 
transport options and with increased provision of bicycle parking 
above the rates specified in clause 52.34. 

20 I find nothing in Clause 22.03 to suggest that “reduced parking rates” 
referred to in this policy are finite, according to the use of Column B rather 
than Column A of Clause 52.06-3.  The policy applies to the consideration 

                                              
5  On 15 October 2015 
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of all applications made under Clause 52.06 and makes no distinction 
between areas within or without the Parking Overlay.  In accordance with 
the provisions of Clause 52.06, to which the policy applies, a reduction in 
parking requirements can include a reduction to zero.   

21 I assess the relevant criteria of Clause 52.06 below.  This includes 
consideration of car parking demand, policy context, the physical setting 
and the site constraints. 

Car parking demand 

22 The current empirical demand assessment was not disputed between 
Council and the applicant.  Both Council’s traffic engineering comments 
and Ms Dunstan’s traffic evidence on behalf of the permit applicant was 
that empirical demand data6 indicates that one bedroom apartments in 
Brunswick East may generate a demand for approximately 0.5 cars per 
dwelling.  This equates to an empirical demand of six spaces for the 12 
dwellings.   Ms Dunstan’s evidence was that the office may generate one to 
two spaces.  The traffic comments referred to by Ms Plakidis were that at 
least one space should be provided for the office. 

23 Ms Plakidis detailed the written comments of Council’s Development 
Advisor of its transport department that refers to both the Brunswick Major 
Activity Centre (BMAC) Structure Plan and the Brunswick Integrated 
Transport Strategy (BITS).  The officer comments, as quoted in Ms 
Plakidis’ submission state: 

Given that the Brunswick Integrated Transport Strategy (BITS) 
recommends demand measures (introducing parking limitations) to 
achieve mode shifts across the area, the provision of fewer parking 
spaces than the expected number of resident cars … can be accepted.  
However, the BMAC (Brunswick Major Activity Centre) Car parking 
Strategy recommended minimum of 7 parking spaces is the absolute 
minimum provision that will be considered for a development that is 
well served by public transport, the surrounding bicycle network and 
has good pedestrian access to shopping precincts. 

24 The officer’s comments interchange references to the BITS and the BMAC 
car parking strategy.  I was provided with a copy of the BITS.   

25 Neither of these documents are currently reference documents to the 
planning scheme.  Amendment C134 seeks to implement the findings of the 
BMAC Structure Plan into the planning scheme through Design and 
Development Overlays.  I understand this Amendment makes no change to 
parking requirements or to current policy at Clause 22.03. 

26 I therefore give the BITS little weight in my consideration.  However, for 
what weight that it may be given, my reading of it is different to that of 
Council in suggesting that a rate of seven spaces for this site is the 

                                              
6  Both relying on the 2011 Australian Bureau of Statistics census data. 
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“absolute minimum”. Page 23 of the BITS, as referred to by Ms Plakidis, 
sets out a table with the “recommended parking range” for different uses.  It 
includes 0.5 – 1 spaces per dwelling for one bedroom dwellings.  It makes 
no suggestion that this is an “absolute minimum”. 

27 Above the table the report states: 

a. The recommended rates include recommended maximum and 
minimum rates….it should be noted that the primary concern in the 
BMAC is the overprovision of car parking, as this would effectively 
undermine the strategic use of car parking as a traffic demand 
management tool.  While under provision of car parking could also 
have negative impacts on BMAC (for example through the overspill 
of parking into surrounding areas) this is less likely to cause issues 
as it can be regulated through a range of management tools. 

b. The proposed range of car parking rates reflects the balance 
between long term mode shift objectives and short term 
implementation requirements, noting that in future the minimum 
rate may be reviewed downwards to further encourage mode shift. 

28 The BITS does not indicate that the rates are to be applied in a mandatory 
way, or that reducing below the minimum rate is to be prohibited.  Nor is it 
consistent with the implementation of the Parking Overlay.   

29 The BITS sets out a number of specific measures proposed to support mode 
shift and to prevent undesirable parking impacts.  These highlight that the 
management of car parking extends well beyond providing parking through 
planning scheme requirements.  The BITS comments that: 

The most important measure is the continued implementation and 
refinement of on-street parking restrictions.  These need to ensure that 
reduced parking rates, reduction in parking supply and parking pricing 
do not simply result in the relocation of existing parking to the 
surrounding streets7.   

30 I accept the empirical demand assessment of existing car ownership 
patterns in the area is that six cars may be generated by the proposed 
residential use and one may be generated by the office use, assuming this 
proposal follows the average existing car ownership rates.   

31 The actual demand for car parking associated with the uses proposed is still 
unknown.  The empirical demand is based on Australian Bureau of 
Statistics (ABS) data for all of Brunswick or East Brunswick.  So for every 
one bedroom household in this area, half have cars and half do not.  This 
means in some developments that have provided one space per dwelling, 
they are statistically over-supplied.  Ultimately, it is a market choice to own 
a car or not, and indeed to park any such car on a site or not.  In this 
context, the planning scheme can only direct the provision of parking based 

                                              
7  Page 23 BITS 
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on the likely parking demand in order to ensure efficient, sustainable and 
effective use of land, while also minimising amenity impacts to the 
surrounding neighbourhood. 

32 The empirical rate applies across a broad area and is the same for one 
bedroom dwellings throughout Brunswick and Brunswick East.  
Establishing this empirical rate is only the first stage in determining if a 
reduced parking provision should be accepted.  It does not provide a 
mandate for every site to provide the empirical demand.  Decision criteria 
set out in Clause 52.06 require consideration of a number of matters not just 
the empirical demand assessment. 

33 Relevant to the case before me, I find it is the local policy context, the 
physical setting and the proposal itself that are the most important factors to 
consider.  I also consider the car parking deficiency associated with the 
existing use of the land is relevant to understanding the potential impacts of 
past versus future car use generation associated with the site. 

Policy context 

34 Clause 10.04 states that responsible authorities should endeavour to 
integrate the range of policies relevant to the issues to be determined and 
balance conflicting objectives in favour of net community benefit and 
sustainable development for the benefit of present and future generations 

35 State policy supports the concentration of uses into activity centres, in part 
to reduce the number of private motorised trips made (Clause 11.01-2).  
Integrated transport policy at Clause 18.01-1 seeks to plan urban 
development that is accessible by: 

Ensuring access is provided to developments in accordance with 
forecast demand, taking advantage of all available modes of transport 
and to minimise adverse impacts on existing transport networks and 
the amenity of surrounding areas. 

36 Clause 18 promotes the use of sustainable personal transport, cycling and 
public transport.  In particular, Clause 18.02-5 states: 

Allocate or require land to be set aside for car parking subject to the 
existing and potential modes of access including public transport, the 
demand for off-street car parking, road capacity and the potential for 
demand management of car parking.  

37 This clause then seeks to encourage efficient provision of parking, while 
also protecting the amenity of residential precincts from the effects of road 
congestion created by on street parking. 

38 Within the Local Planning Policy Framework, the “Vision” at Clause 21.02 
includes a number of Strategic Directions at Clause 21.02-3.   Strategic 
Direction 5: Environmentally Sustainable Development states:   

Broader aspects of environmentally sustainable development are 
integrated across the MSS to deliver the overall vision for sustainable 
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neighbourhoods (such as urban consolidation in activity centres and 
the integration of transport and land use planning). 

39 Strategic direction 7: Transport Network refers to the Moreland Integrated 
Transport Strategy 2010 that supports sustainable communities.  It states: 

Council encourages integrated transport and land use planning that 
will support residents and visitors to reduce their travel by ensuring 
access to local services, education and employment. 

40 The Strategic Framework at Clause 21.03 is prefaced with a statement that 
it is to “implement the vision and strategic directions set out in Clause 
21.02”.  However, it has no specific direction relating to car parking, the 
use of motor vehicles or mode shift that was put to me, or that I could find 
from my own reading of the planning scheme.   

41 Car parking is addressed in local policy 22.03.  This policy has objectives 
that the provision of car, bike and vehicle access and parking: 

 contributes to an improved built environment, 

 is suitable to the likely demand and nature of the locality, and 

 encourages people to walk, cycle and use public transport. 

42 As I have already commented, Clause 22.03 then has policy to support 
reduced parking rates in activity centres with excellent access to a range of 
public transport options and where increased on site bicycle parking is 
provided.  Of relevance it is also policy to: 

 Encourage shared car parking arrangements where possible. 

 Ensure development utilises rear laneways for vehicle access where 
possible. 

43 Ms Plakidis referred to a number of planning scheme amendments that 
Council was also seeking to implement.  These included Amendment C71 
to introduce sustainable design policy and Amendment C134 to provisions 
derived from the BMAC Structure Plan.  Amendment C71 has now been 
approved8.  This introduced Clause 22.08 – Environmentally Sustainable 
Development, and includes objectives to: 

 To ensure that the built environment is designed to promote the use of 
walking, cycling and public transport, in that order. 

 To minimise car dependency. 

                                              
8  This Amendment was gazetted on 19 November 2015 and now forms part of the planning scheme.  

Parties were provided with the opportunity to make a further written submission on the approval of 
the Amendment, by order dated 23 November, 2015.  Both Council and Mr Rigoni submitted by 
email that the Amendment made no substantial change to their positions as presented at the 
hearing, stating the new policy simply reinforced existing policy and provision for sustainable 
development.  Mr Long made no further submission. 
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 To promote the use of low emissions vehicle technologies and 
supporting infrastructure. 

44 There are many other non-land use policies that impact the provision of car 
parking and vehicle use.  These include public transport policies, road 
parking permit policies, on street parking restrictions as well as taxation 
policies such as the State congestion levy9.  The planning policies that are 
the scope of my consideration, as outlined in the planning scheme, represent 
only a small component of the overall public policy and management of car 
use in an urban area. 

45 Many of the policy directions embody, and in the case of Clause 18.02-5, 
specifically reference, the principle of demand management.  This principle 
seeks to regulate the demand for car parking as distinct from simply 
accepting a continued status quo of demand and then supplying car parking 
spaces to meet it.  Managing demand can include reducing demand for 
parking by restricting its supply.  As identified in Clause 18.02-5, integrated 
transport planning needs to address the demand side of the equation as well 
as the supply side as part of the overall policy context of Clause 18 to 
ensure an integrated and sustainable transport system that contributes to 
economic prosperity and environmental sustainability. 

46 In making a decision in accordance with the decision criteria of Clause 
52.06, my reading of the relevant policies are that on balance, the planning 
scheme places greater emphasis on promoting sustainable and walkable 
neighbourhoods, along with sustainable design in the BMAC than ensuring 
on site parking is provided.  There is no policy to require an absolute 
minimum rate, or to direct specific situations where it may be acceptable to 
have no on site parking, or where it may not.  Each case therefore needs to 
be addressed on its own merits, in context of this policy setting of managing 
both the supply and demand for car parking as part of an integrated 
transport system.  

Physical setting  

Access to alternative modes of transport 

47 Ms Plakidis’ submission on behalf of Council was that “the subject site 
undisputedly enjoys excellent access to public transport services”.  She then 
qualified this, in responding to issues arising, and my questioning as to how 
Council formed a view that this proposal was not suitable for a reduced 
parking provision to zero, when it had accepted such a reduction for other 
sites.  She stated Council officers had advised her that a key consideration 
in the case for 20 dwellings in Florence Street, Brunswick (the 

                                              
9  This levy does not apply to this site, but does apply across the central city and parts of the inner 

city. 
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Nightingale10 case) was the site’s immediate access to the Anstey Railway 
Station.  The site before me is over a kilometre from the nearest railway 
station (which, coincidently, is also the Anstey Railway Station). 

48 “Excellent” access to public transport is a relative term.  Relative to much 
of metropolitan Melbourne, it is arguable that any site within the Brunswick 
Activity Centre has excellent access to public transport.  The review site 
does not have immediate access to a railway station but, as Ms Dunstan 
commented, this site has immediate access to the two tram routes on Lygon 
Street.  Her evidence was that these have a similar journey time as the train 
service to the CBD and run more frequently, particularly on weekends.  The 
review site also has access to various cross town bus and tram services in 
the nearby area.  I am satisfied this is a location with excellent access to 
public transport   

49 A range of other transport options support the site.  These include the 
extensive bicycle system of Moreland and its surrounds.  The site is also 
within walking distance of a range of local services including food shops, 
small supermarkets, parks and health services.   

50 Ms Dunstan provided information on a number of nearby commercial ‘car 
share’ stations, one of which is diagonally opposite the site at the corner of 
Bladen Street and Lygon Street.  Based on the plan provided by Ms 
Dunstan there are five to six commercial car shares located within 500 
metres of the site.  There are also emerging private car share schemes11 as 
identified in Ms Dunstan’s evidence, with cars available for casual hire 
within walking distance of the site. 

51 These emerging commercial and private car share schemes are a significant 
alternative to private car use in this location.  Ms Dunstan commented that 
her recollection was the first commercial car share operation commenced in 
metropolitan Melbourne in 2006.  In discussion of alternative forms of 
transport, Ms Dunstan drew comparison to a study of car share within the 
municipality of the City of Melbourne.  This identified that the number of 
share cars in that municipality was now 250, with policy to continue to 
promote this as alternative form of transport. 

52 Based on the broad planning scheme policies of Council (and the State) to 
support alternative modes of transport it seems reasonable to expect a 
greater shift in transport modes.  As alternatives, such as car share, become 
more convenient (to the point of being more convenient and affordable than 
individual car ownership) empirical rates may decline.  This is also the 
outcome sought in the BITS and the general thrust of the planning scheme.  
How this impacts on actual car ownership rates and therefore empirical 
demand is yet to be seen.   

                                              
10  Chaucer Enterprises Pty Ltd v Moreland CC [2015] VCAT 1615, commonly referred to by the 

respondent’s name Nightingale. 
11  Including “Car next door” and “Rent my Car” 
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Use of on-street parking 

53 The nearby area has some capacity for on-street parking as outlined in Ms 
Dunstan’s evidence.  It was agreed between parties that this proposal should 
not rely upon this parking for resident use given Council’s road 
management policies to not provide resident permit parking for new 
developments.  I agree this proposal should not rely on such parking.   

54 In approving a reduction in resident parking to zero in an inner city location 
such as this, where on-street parking is in short supply, the assumption must 
be that the residents of the proposal will not rely on on-street parking.  If 
residents have opportunity to park on-street due to nearby on-street spaces 
being unrestricted, then that is fortuitous only.  To this extent, I must, 
respectfully disagree with the Tribunal’s comments in Nightingale about 
visitors needing access to on-street parking that may “be taken up by 
resident private car parking”12.  If amenity impacts occur to existing 
residents and visitors through spill over parking of the proposal’s residents 
into unrestricted on-street spaces, it is open to Council to manage these 
spaces to preference visitors and existing residents through on-street 
parking restrictions.   

55 I therefore find that, in principle, the availability of on street parking in the 
nearby area, is not particularly relevant.  Residents of the proposal are not 
to rely on such spaces and visitor parking is not required on site by this 
proposal as part of the provisions of Clause 52.06 in conjunction with the 
Parking Overlay. 

General demand versus site-specific demand 

56 Mode shift is encouraged through policy at State and local level.  This 
policy intent as implemented by statutory planning decisions and non-
statutory road management policies should lead to an overall lower 
empirical demand than the current car ownership rates of the 2011 ABS 
Census.  However, even if a mode shift does not occur, I accept Ms 
Dunstan’s evidence that this does not mean every development on every 
site must, or can, provide the empirical demand rate.   

57 As she commented, there have been a number of recent developments along 
this section of Lygon Street.  For example, the development at 457 Lygon 
Street includes one car space per dwelling, including 22 one bedroom 
dwellings when ABS data suggests only 11 of these dwellings will own 
cars.  In effect, a number of these developments are statistically 
oversupplied with parking.  I do not base my decision just on the fact that 
other sites nearby provide more than their statistical demand, but 
acknowledge that overall, developments in the area provide options for the 
overall empirical parking demand to be met.   

                                              
12  Paragraph 118 Nightingale. 
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58 In any event, even if the approval did lead to a lack of overall empirical 
supply, the key question would be whether this had an adverse effect on the 
operation of the activity centre and the amenity of the adjoining residential 
area.  

59 I find the combined physical and policy setting of this site, particularly its 
access to alternative transport and access to walkable services all give 
support to reducing the car parking provision to zero.   

60 The planning scheme, however, does not include any specific policy 
position to direct a reduction to zero simply by virtue of its location in the 
BMAC.  Nor is this the position of Council through the application of the 
Parking Overlay.  The planning scheme requires each site and its proposal 
to be considered on its merits. 

Site-specific context 

Existing deficiency of parking 

61 Ms Dunstan’s evidence was that the existing conditions plans for the 
building suggest that three on-site tandem spaces may have existed with use 
of the former office.  However, she commented that the likelihood is that 
one space may have been used, with the remainder of the spaces used as 
storage.   Her evidence was based on parking rates as existed prior to the 
introduction of the Parking Overlay on 15 October, 2015 and therefore 
concluded that with a net office floor area of 374sqm and a parking rate of 
3.5 spaces per 100sqm a deficiency of 10 to 12 spaces associated the 
previous and potential use of the existing building exists.   

62 Based on the updated parking rate of 3.0 spaces per 100sqm, a deficiency of 
8 to 10 spaces remains.  Ms Dunstan’s evidence in relation to empirical 
demand of the new office was that a 90 sqm office in practice would 
typically use one to two spaces, if parking were readily available.  
Extrapolating this figure suggests the existing empirical demand for a 
374sqm office would be 4 to 8 spaces.  I do not rely on any of these 
calculations specifically, but agree with Ms Dunstan’s comment that while 
the existing office on site is vacant, some consideration must be given to the 
historical and potential use of the existing building as an office.  Such a use 
would in the past have been utilising some on-street parking demand, as it 
could in the future, although the management of these spaces remains a 
matter for Council as road manager. 

63 Certainly I consider the new use of office can be reduced to zero given the 
previous use and deficiency in existing supply to the former, larger office 
use on site.   
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Building design and use 

64 Ms Plakidis submitted a fair and balanced assessment of the proposal must 
recognise not only the opportunities presented by the site but also the 
constraints. 

65 There are number of positives to this proposal.  It supports mixed use 
activity in the activity centre, is of a height and setback consistent with the 
BMAC Structure Plan and it includes additional supply of bicycle and 
motor scooter parking with access to a 4.4 metre wide laneway rather than 
introducing a crossover to Lygon Street that would be contrary to local 
policy.  It does so in a constrained physical setting.  The constraints of the 
site are recognised by Council.  In assessing if the reduction of parking is 
acceptable, the officer comments did not seek to provide parking on site, 
but rather to reduce the number of dwellings from 12 to six. 

66 The Council officer comments as quoted in Ms Plakidis submission state: 

If the secure motorcycle/scooter bays are accepted in place of car 
parking spaces (to better utilise the available space in this restricted 
site and also as a mode shift incentive), there would still be a shortfall 
of three spaces13. 

The office must be allocated 1 motorcycle/scooter space and at least 2 
bicycle parking spaces (to offset their 52.06-5 requirement of 3 
parking spaces). 

Considering the remaining three motorcycle/scooter spaces in lieu of 
car parking spaces, and the minimum BITS rate of 0.5 parking bays 
per dwelling a maximum of 6 one bedroom dwellings could be 
accepted, provided that one bicycle parking space is provided per 
bedroom and one for visitors.  To accept 12 single bedroom dwellings, 
and additional three off street parking spaces would have to be 
provided to meet the minimum parking requirements set in the BITS. 

Please note that bedsitters/studios can utilise a parking rate of 0.3 
spaces per dwelling in line with the ABS 2011 census data (i.e. the 
provision of 3 parking spaces could allow 10 bedsitters or perhaps 3 x 
10 one bedroom and 5 x bedsitters). 

67 The numerical approach to parking on the site, thereby leading to a 
suggestion that the number of dwellings should be reduced appears contrary 
to the holistic approach to decision making under clause 10.04 of the 
planning scheme and the multi-faceted approach to considering a reduced 
parking provision as set out in Clause 52.06.   

68 As I have already commented, I do not see it is necessary for every site to 
provide for its own potential resident parking.  Across a centre, some will 
and some will not, depending upon the site circumstances.  As put by the 

                                              
13  The officer comments are based on the application plans before Council that only provided for 

four scooter spaces on site, not seven as in the plans before the Tribunal.  
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Tribunal in Tong Ly & Ors v City of Yarra, for a proposed supermarket in 
Victoria Street, Richmond: 

In locations such as this, whilst fiddling around with reduced parking 
ratios may be appropriate for larger scale new developments, it is 
entirely inappropriate where an existing building it to be converted to 
a new use, particularly where that use is as-of-right14. 

69 In the context of an activity centre such as Brunswick, a similar principle 
exists.  Fiddling around with the numbers for every site is impractical and 
unnecessary.  There is no dispute that this site is small.  The number of 
dwellings proposed, in context of the overall number of new dwellings 
proposed across the activity centre, is also relatively small, as are the 
household types likely to live in the dwellings.   

70 All dwellings in the development are one bedroom.  Further alteration of 
the plans to accommodate light wells (as I address below) may see a 
number of these dwellings become bedsits.   As acknowledged by Council 
officers, the existing empirical demand for parking of one bedroom 
dwellings is 0.5 and this reduces to 0.3 for bedsits.  As Ms Dunstan put it, 
the use of the site for such dwellings, (rather than say a four storey office) 
is, by comparison a use that empirically generates a low demand. 

71 While owners will not have a right to use on-street spaces for resident 
parking15, there are some unrestricted on-street parking spaces nearby and 
there is a risk that some residents may choose to still own a car and use 
these spaces fortuitously.  I find the risk of this causing any significant 
amenity impact will be small as the number of potential resident cars will 
be small and there remains some capacity in the local road network.  In any 
event, any potential minor impacts can be managed through implementing 
on-street parking permits.  Reducing an otherwise acceptable development 
that can add to the delivery of the BMAC structure plan aims because of a 
small risk it may add to amenity impacts associated with on street parking, I 
find unreasonable in this case.   

72 The site is acknowledged by Council as being too physically limited to 
provide parking.  Ms Dunstan’s evidence was that the most number of cars 
that could possibly fit onto the site is three.  This would rely on extensively 
altering the proposal to demolish the rear building structure and replace it 
with a deep pit to provide a car stacker to accommodate two cars 
underground and then a third space behind the stacker at ground level.   

73 This would remove the proposed motor scooter parking and severely limit 
the capacity to provide storage, pedestrian movement and bicycle storage at 
ground level.  It would also require removal of the first floor rear dwelling 
to provide height clearance to the stacker.  Use of mechanical parking 

                                              
14  Tong Ly & Ors v City of Yarra: Appeal No. 1994/49821 May 11, 1995, as cited in 14 AATR Page 

364 
15   Due to imposition of resident permit policies as Ms Plakidis submitted could be applied. 
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would also add to costs of development (that would transfer to the 
affordability of the housing provided) and on-going energy consumption of 
the building.  Given the physical constraints of the site, and its location, 
making best use of the design of the proposal to support other modes of 
transport should therefore be the priority.  The proposal does this.   

74 The plans include provision for seven on-site motor scooter spaces. In 
theory, this addresses the issue raised by the Council officers16 as 
motorcycles/scooters are technically motor vehicles for the purposes of 
ABS statistics.  However, I agree with Council’s submission, as also 
accepted by Ms Dunstan’s evidence, that only a small proportion of motor 
vehicles are motor scooters.   Ms Dunstan’s evidence was that best use of 
the ground floor space was for five motorcycle/scooter spaces with up to 20 
bicycle spaces.  This could include some provision for electric bicycle use, 
which Ms Dunstan’s evidence was an increasingly popular form of travel in 
inner Melbourne. 

75 Ms Dunstan acknowledged that it is her view the planning scheme does not 
provide a bicycle parking rate commensurate with bicycle use in inner city 
areas such as Brunswick.  This is a view I have also had put to me by other 
traffic engineers.  In particular, in Innovative Construction & Development 
Pty Ltd v Yarra CC for a development in Smith Street Collingwood, my 
reasons included that: 

[18] Mr Hunt[17]. acknowledged that there is little empirical data to 
understand what the likely take up of bicycle spaces is in inner 
city apartment buildings, but his evidence was that the 
benchmark for bicycle parking in developments such as this 
should be to provide one bicycle space per dwelling. I concur 
that in areas where a significantly reduced parking rate is being 
relied upon, encouragement to undertake other travel modes 
needs to be genuinely made. 

76 Part of Council’s strategic vision at Clause 21.02 is to ensure the provision 
of car parking “contributes to an improved built environment”.  In the 
context of this, I am satisfied that the ground floor use of this site is best put 
to a combination of more sustainable forms of transport options.   

77 The other alternative, as alluded to in the Council officer report, although I 
acknowledge not relied upon by Ms Plaikidis at the hearing, is that the site 
could be consolidated with an even smaller site to the direct south that, with 
the review site, is located between other larger apartment buildings. 

78 I asked Ms Dunstan if consolidating the site with the adjoining property 
would provide a significant benefit in terms of on-site car parking in 
context of the overall parking needs.  Her response was that it may lead to 
an overall possible provision of eight spaces across the two sites, instead of 

                                              
16  Being the traffic engineer comments quoted in Paragraph 66 
17  Being Mr Stephen Hunt, of Cardno who gave expert traffic engineering evidence in that case. 
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three on each, via complicated stacker arrangements, but that in either 
scenario the limited space was better put to sustainable transport storage as 
proposed.   

79 There are simply too many unknowns in such a proposition, and I find it 
inappropriate to refuse the application on what might happen if it led to site 
consolidation.  My role is not to find the ideal solution but to determine if 
the proposal before me is acceptable on its own merits under the tests of the 
planning scheme. 

Conclusion 

80 Having considered all of the decision criteria of Clause 52.06, including the 
policies of the planning scheme, the physical constraints of this site, its 
capacity to support on-site provision for alternative transport, as well as its 
excellent location to services and other modes of transport I am satisfied the 
car parking requirement can be reduced to zero. 

81 In doing so I will impose a condition to amend the on-site bicycle and 
scooter parking to accord with Ms Dunstan’s evidence.  That is, that the 
number of motor scooter/motor cycle spaces be reduced to five, with the 
remaining spaces dedicated to additional bicycle storage space so that a 
total of 20 bicycle spaces are provided on site.  This should include some 
spaces that allow bicycles to remain standing, thereby providing some 
spaces that are readily accessible for electric bikes or bikes with 
attachments. 

Comparison to other recent cases 

82 In reaching this conclusion I am mindful that comparison may, and indeed 
was (at the hearing), drawn between this application and other recent cases 
of the Tribunal.  This includes the recent decision of Nightingale where the 
Tribunal refused to grant a permit for a 20 dwelling development (including 
eight, two bedroom dwellings) in Florence Street, Brunswick.  In 
Nightingale Council supported a reduction of the parking requirement to 
zero. 

83 At the hearing, I asked Council how it had formed a view that this proposal 
should be refused partly on the basis of a lack of on-site car parking when it 
held a different position in the Nightingale case. 

84 Ms Plakidis submitted that in the Nightingale case, Council considered 
other merits of the proposal supported the reduction, most notably the 
‘green’ credentials of the proposal and its proximity to the Anstey Railway 
Station.  The Tribunal in that case did not accept the ‘green’ credentials of 
the building supported a reduction to zero given the lack of policy to do so 
in the planning scheme.  The determining factors in my case are different.  
While both have excellent access to alternative forms of transport, in the 
case before me it is the physical constraints of the site and the scale of 
development that lead me to my determination.  How sustainable the 
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building design is, was not a defining factor in my consideration of the 
reduction of car parking, although it is relevant to the broader acceptability 
of the proposal in context of policies affecting the site.  Nor was it put to me 
by Council that the environmental sustainability of the proposal was an 
influential factor in its consideration of parking requirements in the case 
before me.    

85 In another recent case, Pels v Moreland CC18, the Council was opposed to 
the reduction in car parking for residents that exempted two, one bedroom 
dwellings from resident parking.  The proposal did provide on site parking 
for the two bedroom dwellings proposed.  In that case the Tribunal accepted 
expert evidence that 40.9% of households occupying one-bedroom flats, 
units or apartments in Brunswick do not own a vehicle.  The Tribunal went 
on to state: 

[39] ……I am therefore satisfied that many households find this 
location one where they can reside without a car, and that there 
would be a sizeable sector of the market that would seek to 
purchase or rent the proposed one bedroom dwellings, and not 
own a vehicle. 

[40] For these reasons, I am satisfied that the reduction sought in the 
provision of resident car parking on site is reasonable and 
appropriate.  …. 

86 Other cases in other municipalities support the notion that parking in inner 
city activity centres needs to be addressed in a precinct wide approach and 
that on some individual sites a reduction to zero can be accepted.  In 
Karanlight Pty Ltd v Yarra CC & Ors, the Tribunal accepted a reduction to 
zero in Rose Street, Fitzroy stating: 

[81] There are no on-site parking or loading facilities proposed for 
the development. Council is basically in agreement with the 
traffic recommendations submitted in the Traffic and Transport 
Assessment by Cardno Grogan Richards. Council has concluded 
that providing on-site parking and loading facilities ‘will in fact 
increase detriment to the surrounding local road network’. 

[82] Given the excellent public transport available in Brunswick 
Street, I have sympathy for this approach and agree that it is 
appropriate in this instance to waive on-site parking. In reaching 
this decision, I note the following arrangements that form part of 
the development proposal: 

 Provision of 22 bicycle spaces. 

 Flexicar Share membership to be used by occupants. 

 Annual Myki Cards provided to occupants. 

…… 

                                              
18  This site was also in a Commercial 1 Zone of the Brunswick Activity Centre, being 11 Church 

Street Brunswick. 
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[84] In essence however, the Brunswick Street major activity centre 
is not an area that should or indeed needs to encourage cars. In 
this context, I consider the waiver of parking for proposed 
development will make a positive contribution to vitality of this 
area.     

87 The Tribunal also accepted a reduction to zero in Third Street Pty Ltd v 
Stonnington CC19due the location within the Chapel Street Activity Centre 
and the specific physical constraints associated with the location of that 
proposal.  

88 In Great Oaks Pty Ltd v Greater Dandenong CC20 the Tribunal drew 
reference to a number of decisions of the former Administrative Appeals 
Tribunal in the 1990s and it summarised the centre based approach to car 
parking in activity centres generally adopted by the Tribunal stating: 

[25] Looking back at this summary I think could be said that it risks 
inviting decision-making which edges towards relying on a 
single consideration rather than a more balanced approach, 
because it justifies a centre based approach through the prism of 
a car parking analysis without reference to the vital social and 
economic benefits which arise from an activity centre which 
makes a lively contribution to community life, and which is the 
underlying reason why the centre based approach emerged.  

89 As I commented in paragraph 60 above, my reading of the Moreland 
Planning Scheme does not provide a clear policy position to support a 
reduction to zero on the basis of locational attributes alone.  As was 
identified in Nightingale, the question is then “What is to be the basis of 
differentiation? What principle can make that distinction?21”   I also concur 
with the comments in Nightingale that: 

[60]  The planning laws, including the Victoria Planning Provisions, 
make provision for such questions to be dealt with in local 
planning provisions and by means of such provisions as a 
schedule to clause 52.06, a parking overlay in accordance with 
clause 45.09 of the Victoria Planning Provisions and a schedule 
thereto. None of these things appear in the Moreland planning 
scheme. 

90 The Parking Overlay, introduced since the Nightingale decision does not 
provide any further clarification on which sites may differentiated.  It 
simply sets out that Column B in Clause 52.06 should apply in activity 
centres. 

91 In the absence of such policy, the tests as applied under Clause 52.06 must 
continue to be applied on a case by case basis.  From the cases reviewed, 

                                              
19  Third Street Pty Ltd v Stonnington CC [2015] VCAT 1768 
20  Great Oaks Pty Ltd v Greater Dandenong CC (Includes Summary) (Red Dot) [2015] VCAT 1673 
21  Paragraph 57 of Nightingale 
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some general common themes arise for cases associated with parking in 
larger, particularly inner city, activity centres.  These are: 

a. Parking across an activity centre needs to be addressed in a centre 
wide manner. 

b. Providing or restricting parking through the planning scheme, only 
forms one part of the overall management of car parking demand 
and supply in these centres. 

c. There are a number of alternative means of travel emerging.  Most 
notable of these are share car arrangements and increased bicycle 
use, including electric bicycles.  These have grown extensively in 
use in the past 10 years.  Their impact on empirical demand is not 
yet known.  Policies to minimise car dependency suggest it should 
lead to less demand. 

d. In areas of existing restricted on-street parking, the supply of on-
street spaces for future occupants of a proposal is not particularly 
relevant to the assessment.  In these locations, on-street road 
management restrictions can ensure future residents of a proposal 
are not able to rely on any spare capacity in on-street parking. 

e. While a current empirical demand may exist not every site can, or 
needs to, meet this demand.  Some sites may have limited capacity 
to meet car parking needs, particularly small or constrained sites. 

f. A proposal for a reduced resident parking provision needs to 
consider: 

i. Access to public transport, in timing, diversity of routes and 
frequency. 

ii. Walkable access from the site to shops and facilities that 
provide for the daily needs of residents. 

iii. Access to other transport options including good bicycle 
infrastructure and walkable access to publically available 
shared use cars. 

g. As with any proposal, a decision to reduce parking ultimately must 
be tested on its own merits with competing issues balanced to 
achieve net community benefit.  Any potential adverse impacts 
from parking on-street will need to be assessed against the benefits 
a proposal may bring to the community where car parking forms 
only one part of a use or development proposal. 

IS THE ARRANGEMENT OF LIGHT WELLS AT THE UPPER LEVELS 
ACCEPTABLE? 

92 Council also refused this proposal on grounds that the proposal is contrary 
to Clause 22.07-3.15 in that it does not provide adequate daylight to 
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proposed dwellings and does not retain sufficient light into adjoining light 
wells at 455 Lygon Street. 

93 The substituted plans partly address this issue by increasing the size of two 
of the light wells to approximately 3 x 3 metres.  While not a standard in the 
planning scheme it is the preferred minimum light well size sought by 
Council in its Moreland Apartment Design Code (MADC) proposed to be 
introduced via Amendment C142.  Ms Palikidis acknowledged this.  The 
light wells to dwellings 103, 203, 303 and 403 do not meet this standard.  
They are only 1.8 metres by 1.8 metres. 

94 The key issue as put by Ms Plakidis was how the location and size of light 
courts relate to the adjoining light courts within the development at 455 
Lygon Street.  This building was approved by Council22 with two light 
courts that abut the review site, each with approximate dimensions of 1.6m 
deep and 0.9 metres wide23.   

95 These approved light courts next door would not meet the current standards 
sought by Council in its MADC and the proposed implementing provisions 
of the planning scheme.  The need for this proposal to address this existing 
poor design outcome is a matter that provides mutual benefit to the review 
site and the adjoining site by combining the light court sizes through 
correlated location.  This provides a larger light well between the two sites. 

96 The project architect, Mr Miceli was at the hearing.  Upon hearing the 
explanation of Council’s concern about the location and design of the light 
courts he proceeded to sketch how this matter could be addressed through 
permit condition.  A copy of these sketches is included as Appendix B to 
these reasons.   

97 The sketches relocate the proposed 1.8 x 1.8 metre light court in dwellings 
103, 203, 303 and 403 to the north side of each dwelling to align with the 
corresponding light court on the adjoining development.  Mr Rigoni and Mr 
Miceli submitted the sketches were indicative only and needed more 
detailed design resolution.  For example, the actual dimensions of the 
amended light courts may need to vary to accommodate revised dwelling 
layouts and it may also lead to the dwellings becoming bedsits, rather than 
single bedroom dwellings if the ventilation is retained to the bathroom 
rather than bedroom.  If bedsits are proposed, I commented at the hearing 
that the layout of the kitchen in the sketches should be flipped so that the 
bedroom could include a retractable wall to the lounge area, allowing 
greater daylight into the bedroom area. 

                                              
22  This permit was varied by the Tribunal in Cornetta Partners Architects v Moreland CC [2012] 

VCAT 1148.  The variations did not alter the location and size of the light wells as the sole 
condition under review was a requirement to reduce the height of the building from six storeys to 
five. 

23  As scaled by Ms Plakidis in plans she tabled for the adjoining development at the hearing.   
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98 An alternative to the layout for these dwellings, to that suggested by Mr 
Micali, is for the bathroom to be provided with no natural light or 
ventilation (as a non-habitable room) and the bedroom provided with the 
light court for light and ventilation.  Based on the current provisions of the 
planning scheme, and having some regard to the objectives of the MADC I 
am satisfied the principle of relocating the light courts to these dwellings 
can work.  The detail of how this will amend the plans can be finalised 
through permit conditions provided in Appendix A. 

99 The sketches also introduce a new 0.9 x 1.6m light court into dwellings 
102, 202, 302 and 402 to match the light court in the eastern part of the 
adjoining site at 455 Lygon Street.  As I commented at the hearing, this 
could in fact be a shallower depth light court than 1.6 metres, but extended 
across where Mr Miceli has placed a storage area, to form an overall larger 
space with the proposed 3 x 3 metre void that faces east onto west facing 
balconies at the dog leg of the adjoining development.  Again the final 
configuration of this as two separate light courts or one larger space I find is 
a matter that can be addressed through permit.  Any need for screening to 
avoid unreasonable overlooking will also need to be addressed. 

100 I am conscious this results in an alteration of plans that may impact 
adjoining properties.  However, I am satisfied that no notice is required to 
be given as: 

a. The plans before the Tribunal provide no matching light court and 
would therefore have led to reduced light and ventilation compared 
to that proposed by Mr Micali.  I find his proposed alteration to be 
a better amenity outcome for this adjoining property, in effect 
moving the building away from these adjoining light courts. 

b. The loss of light courts to the south aids the future development 
options for the site at 499 Lygon Street that remains in effect 
‘undeveloped’ as a single storey shopfront.  This site abuts other 
balconies and windows to its south that it will need to address in 
any future development.  As a narrow site, needing only to address 
one sensitive abuttal to its south, rather than light courts to its north 
(on the review site) provides more usable development space for 
this adjoining site if it is redeveloped in the future. 

101 With alteration of the plans to provide for amended light courts I am 
satisfied the proposal sufficiently addresses guidelines for internal amenity 
in Clause 22.07 and policy to promote sustainable design in Clause 22.08.  I 
also note that it may lead to some of the dwellings being redesigned to form 
bedsit arrangements.  This reduces the empirical current demand for car 
parking per dwelling based on ABS data.  However, as explained in my 
discussion of car parking above, I am satisfied that even if all 12 dwellings 
are one bedroom, rather than bed sits, the reduction of car parking is 
acceptable.  In either configuration (as bedsits or one bedroom dwellings), 
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the apartments do not change in floor area and remain well above the 
minimum preferred size for such dwellings in the MADC.  

WILL THE PROPOSAL UNREASONABLY OVERSHADOW THE ADJOINING 
PROPERTY TO THE WEST? 

102 The statement of grounds submitted by Mr Long raises concern that the 
proposed building will unreasonably overshadow his rear yard that abuts 
the west side of the laneway behind the site. 

103 Shadow diagrams indicate additional shadow cast from the development 
does not impact Mr Long’s property at 9am on the equinox, due to existing 
shadow cast from the adjoining building at 455 Lygon Street.  The only 
time of day additional shadow occurs into Mr Long’s property on the 
equinox is at 10am and this is a minor extension of shadow already cast 
from the adjoining building.  By 12pm there is no shadow cast by the 
building to Mr Long’s property at the equinox. 

104 I am satisfied that reasonable sunlight is retained to Mr Long’s backyard. 

 

 

CONCLUSION 

105 For the reasons explained above, the decision of the Responsible Authority 
is set aside.  A permit is issued subject to conditions.  In doing so I have 
adopted the draft conditions provided by Council but amended these to 
address matters identified in my reasons above and also matters as raised at 
the conclusion of the hearing.  Of note this includes: 

a. Provision for a window to the garage door as recommended by 
Council so as to provide natural daylight into the garage area.  I 
have amended this to be either a window or transparent garage door 
as part of the façade is a solid wall where it abuts scooter parking. 

b. Provision for openable windows as sought by Council’s ESD 
officer and not opposed by the Applicant. 

c. Details of a roof plan, as none has been provided. 

d. I have not included provision for the stairs between the rear ground 
floor and front ground floor to be converted to a ramp as suggested 
by Council.  I accept Ms Dunstan’s evidence that to do so would 
require a loss of storage and potential bicycle parking areas.  
Disabled access remains from the front of the site. 

e. I have modified Condition 6 for an amended Sustainability 
Management Plan to remove and consolidate issues as discussed at 
the hearing.  In particular I have removed reference for the plan to 
“demonstrate best practice urban ecology”.  Council and the 
Applicant agreed that they did not see it was relevant to the 
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proposal.  I have deleted a requirement that each dwelling be 
provided with a clothes line of at least 7.5 metres, this is simply 
unworkable.  I have also deleted the requirement for “best available 
water efficient fittings and fixtures” as another condition also 
addresses water efficiency and was undisputed by the Applicant.  

 
 
 
 
Alison Glynn 
Member 
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APPENDIX A 

 

PERMIT APPLICATION NO: MPS/2014/909 
LAND: 451 Lygon Street, Brunswick East 

WHAT THE PERMIT ALLOWS: 
 Buildings and works to convert an existing building into a five storey 

building to accommodate dwellings and an office, and 

 Reduction in car parking requirements to zero. 

in accordance with the endorsed plans. 
 

CONDITIONS 

1 Before the development commences, amended plans to the satisfaction of 
the Responsible Authority must be submitted to, and approved by, the 
Responsible Authority.  When approved, the plans will be endorsed and 
will then form part of the permit.  The plans must be drawn to scale with 
dimensions and three copies must be provided.  The plans must be generally 
in accordance with the permit application plans, but modified to show: 

(a) The internal arrangement of dwellings 102, 202, 302 and 402 
reconfigured so as to either: 

(i) extend the light void of each of these dwellings east, for a depth 
of at least one metre south from the northern side boundary so as 
combine the light court with the existing light courts abutting 
these dwellings within 455 Lygon Street; or 

(ii) introduce a separate light court to mirror the existing light court 
provided within the adjoining site at 455 Lygon Street. 

(b) The internal arrangement of dwellings 103, 203, 303 and 403 
reconfigured so as to relocate the light court between the bathroom 
and bedroom to the north side boundary so as to align with the 
existing light courts abutting these dwellings within 455 Lygon Street.   

(c) Two motorcycle/motor scooter spaces deleted and replaced with 
standing bicycle spaces (not hooks).  In total, at least five 
motorcycle/motor scooter spaces and 20 bicycle spaces must be 
provided.   

(d) All windows to be openable, and where necessary screened from 
adjoining habitable windows to accord with Standard B22 of Clause 
55.04-6 of the Moreland Planning Scheme. 

(e) The garage door to be semi transparent or a highlight window located 
into the west elevation of the ground floor so as to provide daylight 
into the cycle storage area. 
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(f) A roof plan detailing plant and equipment, screened from adjoining 
residential properties. 

2 The development as shown on the endorsed plans must not be altered 
without the written consent of the Responsible Authority. 

3 Before occupation of the development all visual screening measures shown 
on the endorsed plans must be installed to the satisfaction of the 
Responsible Authority.   

4 All visual screening and measures to prevent overlooking must be 
maintained to the satisfaction of the Responsible Authority. Any screening 
measure that is removed or unsatisfactorily maintained must be replaced to 
the satisfaction of the Responsible Authority. 

5 Prior to the commencement of the development, a legal point of discharge 
is to be obtained, and where required, a stormwater drainage plan showing 
how the site will be drained from the property boundary to the stated point 
of discharge, must be submitted to, and approved by, the Responsible 
Authority. 

6 All works must be undertaken in accordance with the endorsed 
Environmentally Sustainable Development (ESD) Management Plan that 
forms part of the application, to the satisfaction of the Responsible 
Authority.  No alterations to the ESD Management Plan may occur without 
the written consent of the Responsible Authority. 

7 Prior to the occupation of any dwelling approved under this permit, a report 
must be submitted and approved by the Responsible Authority, confirming 
all measures specified in the Environmentally Sustainable Development 
(ESD) Management Plan that forms part of the application, have been 
implemented in accordance with the approved Plan.  The author of the 
Environmentally Sustainable Development (ESD) Management Plan report 
that forms part of the application, or similarly qualified person or company 
must prepare the report. 

8 Prior the plans required by Condition 1 of this permit are endorsed, the ESD 
Management Plan, titled Environmentally Sustainable Design prepared by 
Blue Lotus including STEPS assessment report dated 09/10/2014 must be 
amended by a suitably qualified environmental engineer or equivalent to the 
satisfaction of the Responsible Authority to include the following: 

(a) Preliminary building energy ratings for apartments of different 
typology and orientations and not less than 10% of dwellings. 

(b) The SMP report body to be consistent with SDS report. 

(c) Demonstration that stormwater detention volume requirements are in 
addition to stormwater retention 

(d) A Building User’s Guide developed and provided to occupants. 
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(e) Low Volatile Organic Compound (VOC) paints, adhesives, sealants 
and floor coverings to be used internally in accordance with Green 
Star Multi-Residential V1 criteria; 

(f) Water efficiency standards of 3/4/5 for showers/toilets/ taps and water 
metering for individual occupancies. 

(g) Rainwater harvesting system to be connected to toilets servicing at 
least 7 bedrooms. 

(h) Reverse cycle heating and cooling of at least 5 star energy efficiency. 

(i) Satisfactory STEPS or BESS report. 

(j) Utility metering 

(k) Solar boosted instantaneous electric hot water with solar contribution 
>50% or equivalent or better energy efficient system 

9 The Responsible Authority may vary the requirements of this condition at 
its discretion, subject to the development achieving equivalent (or greater) 
ESD outcomes in association with the development. 

10 Prior to the occupation of any dwelling approved under this permit, a report 
from the author of the Access Plan (Philip Chun report dated 2 September 
2014), approved pursuant to this permit, or similarly qualified person or 
company, must be submitted to the Responsible Authority. The report must 
be to the satisfaction of the Responsible Authority and must confirm that all 
measures specified in the endorsed Access Plans have been implemented in 
accordance with the approved Plans.  

11 The actions detailed in the endorsed green travel management plan must be 
implemented to the satisfaction of the Responsible Authority, where 
possible they must be implemented before the occupation of the 
development.  

12 Prior to the occupation of the development, all boundary walls must be 
constructed, cleaned and finished to the satisfaction of the Responsible 
Authority. 

13 An automatic remotely controlled door must be installed at the entrance 
from the right-of-way to the satisfaction of the Responsible Authority 

14 Prior to the occupation of the development all telecommunications and 
power connections (where by means of a cable) and associated 
infrastructure to the land (including all existing and new buildings) must be 
underground to the satisfaction of the Responsible Authority. 

15 The Waste Management Plan approved under this permit must be 
implemented and complied with at all times to the satisfaction of the 
Responsible Authority. No alterations to the Waste Management Plan may 
occur without the written consent from the Responsible Authority. 
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16 All waste / recycling areas and stores are to be provided with ventilation in 
accordance with Australian Standard AS1668. 

17 A letterbox must be provided for each of the premises at the street frontage.  
The dimensions, placement and numbering must comply with the Australia 
Post – Letterbox Security and Specification as published on its website to 
the satisfaction of the Responsible Authority. 

18 An automatic light must be installed and maintained in the parking area so 
that the light operates automatically when a vehicle enters or leaves the land 
between dusk and dawn and no direct light is emitted onto adjoining 
property. 

19 The surface of all balconies and terraces are to be sloped to collect the 
stormwater run-off into stormwater drainage pipes that connect into the 
underground drainage system of the development to the satisfaction of the 
Responsible Authority. 

20 All stormwater from the land, where it is not collected in rainwater tanks 
for re-use, must be collected by an underground pipe drain approved by and 
to the satisfaction of the Responsible Authority (Moreland City Council, 
City Infrastructure Department). 

21 This permit will expire if one of the following circumstances applies: 

(a) The development is not started within two years of the issued date of 
this permit. 

(b) The development is not completed within four years of the issued date 
of this permit. 

In accordance with Section 69 of the Planning and Environment Act 1987, 
an application may be submitted to the Responsible Authority for an 
extension of the periods referred to in this condition. 

--- End of Conditions --- 
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APPENDIX B 

SKETCHES OF ALTERNATIVE LIGHT COURT PLACEMENT 
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