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	CATCHWORDS

	Section 77 of the Planning & Environment Act 1987; Yarra Planning Scheme; demolition of a contributory heritage place; consideration of non-heritage matters in determining whether to allow the demolition of a heritage place; assessment of new built form in a heritage and neighbourhood character analysis; net community benefit analysis.


	APPLICANT
	Brotherhood of St Laurence

	RESPONSIBLE AUTHORITY
	Yarra City Council

	REFERRAL AUTHORITies
	City West Water, Public Transport Victoria

	RESPONDENTs
	Collingwood Historical Society, H Boag, H Askew & M Atkinson, O Stagoll, A Ferretto, D Malcolm, D Bonnice and others, C Hogg, D McDonald & S Leslie, D & R Wall, D Maine & M Mochinaga, A Wade, The 3068 Group Inc, M Tan, E Maynard, B Ryan, B & M Pullen, P Batchelor, P Bennett, D Reading 

	SUBJECT LAND
	1 & 1A South Terrace and 160 Gold Street, Clifton Hill

	WHERE HELD
	Melbourne

	BEFORE
	Michael Deidun, Presiding Member
Stephen Axford, Member

	HEARING TYPE
	Major Case Hearing

	DATE OF HEARING
	18-21 July, 15, 16 & 19 August 2016

	DATE OF ORDER
	27 September 2016

	CITATION
	Brotherhood of St Laurence v Yarra CC [2016] VCAT 1648


Order

1 The decision of the Responsible Authority is set aside.

2 In permit application PLN14/0678 a permit is granted and directed to be issued for the land at 1 & 1A South Terrace and 160 Gold Street, Clifton Hill in accordance with the endorsed plans and on the conditions set out in Appendix A.  The permit allows:

· Demolition of the existing buildings

· Construction of a residential building (residential aged care facility)

· Construction of a building and to construct or carry out works

· Removal of easements

	Michael Deidun
Presiding Member
	
	Stephen Axford
Member


APPEARANCES

	For Applicant
	Jane Sharp, Barrister instructed by Herbert Smith Freehills Solicitors.
She called the following expert witnesses:

· Tim Biles (town planner and urban designer) of Message Consultants
· Anita Brady (heritage consultant) of Lovell Chen
· Allan Wyatt (landscape architect) of Xurban

· Robert Hudson, Group General Manager of Programs and Policy at Brotherhood of St Laurence

· Geoffrey Robert Warren, Co-Principal of Clifton Hill Primary School

	For Responsible Authority
	John Rantino, Partner at Maddocks Lawyers.
He called the following witness:

· John Briggs (heritage consultant) of JBA

	For Referral Authority
	No appearance.

	For Respondents 
	Damien Bonnice appeared in person and on behalf of the group of residents who co-lodged a statement of grounds with Mr Bonnice, and also appeared on behalf of M Tan, A Wade, D Maine & M Mochinaga, D & R Wall, D McDonald & S Leslie, and D Malcolm.
He called the following witness:

· Rob Deutscher (architect and urban designer) of Deutscher Associates.
Nick Crawford, Solicitor of TP Legal appeared on behalf of Andre Ferretto, Helen Askew & Michael Atkinson, and Bill Ryan.

Chris Goodman, President of The 3068 Group Inc. appeared in person.


INFORMATION
	Description of Proposal
	Demolition of an existing building, and construction of an aged care facility comprising four storeys above a basement car park.

	Nature of Proceeding
	Application under Section 77 of the Planning and Environment Act 1987 – to review the refusal to grant a permit. 

	Zone and Overlays
	General Residential Zone 3
Heritage Overlay 314

	Permit Requirements
	Clause 32.08-4 to construct or extend a residential building on land within the General Residential Zone.
Clause 43.01-1 to demolish a building, construct a building or construct or carry out works on land to which the Heritage Overlay applies.

Clause 52.02 to create, vary or remove an easement.

	Relevant Scheme, policies and provisions
	Clauses 9, 10, 11, 15, 16, 21, 22.02, 22.03, 22.16, 22.17, 32.08, 43.01, 52.02, 52.06, 55 and 65.

	Land Description
	The land is a rectangular allotment with a frontage to South Terrace of 59.41 metres, a sideage to Gold Street of 61.63 metres, and an overall area of 4037 square metres.  The land presently supports a three storey aged care facility, a single storey dwelling and a former church building.

	Tribunal Inspection
	The Tribunal conducted an accompanied inspection of the site and surrounding area on 21 July 2016.

	Cases Referred To
	Knox City Council v Tulcany Pty Ltd [2004] VSC 375; TLC Aged Care Pty Ltd v Yarra CC [2015] VCAT 1601; Boroondara City Council v 1045 Burke Road Pty Ltd & Ors [2015] VSCA 27; The University of Melbourne v Minister for Planning (includes Summary) (Red Dot) [2011] VCAT 469; Merhi Brothers Pty Ltd v Yarra CC [2016] VCAT 659; Gration v Yarra Ranges SC [2016] VCAT 814.


REASONS

What is this proceeding about?

1 Yarra City Council has determined to refuse to grant a permit for the development of land at 1 & 1A South Terrace and 160 Gold Street, Clifton Hill (the ‘review site’) with an aged care facility.  Part of the proposal involves the demolition of a former church building on the review site that is identified as a “contributory” building in a reference document to the Yarra Planning Scheme.  The Council’s grounds of refusal raise concerns with the proposed demolition from a heritage perspective, the scale of the proposed development, and the impact on adjoining properties.
2 The Brotherhood of St Laurence (the ‘Applicant’) seeks a review of the Council’s decision.  Essentially their grounds seek to refute the Council’s grounds of refusal.  The lodgement of the Application for Review has attracted a number of statements of grounds from the surrounding community, both in support of, and in opposition to, the proposed development of the review site.

3 The issues or questions for determination are:

a. Is it appropriate to allow demolition of the existing former church building?
b. Will the proposed development impact the significance or character of the heritage place and be an appropriate response to the surrounding neighbourhood character?

c. Will there be any unreasonable off-site amenity impacts?

d. Is an appropriate level of internal amenity achieved?

e. Does the proposal appropriately provide for car parking and traffic movements?

4 The Tribunal must decide whether a permit should be granted and, if so, what conditions should be applied.  Having considered all submissions and evidence presented with regard to the applicable policies and provisions of the Yarra Planning Scheme, we have decided to set aside the Council’s decision, and direct that a permit be granted subject to conditions.  Our reasons follow.
net community benefit

5 Before we come to assess the relevant considerations, we wish to establish the framework of our decision making task, in this proceeding where there are competing policy objectives and a range of potential benefits and disbenefits.  Clause 10.04 of the Yarra Planning Scheme sets out the following policy under the heading of Integrated decision making:

Society has various needs and expectations such as land for settlement, protection of the environment, economic well-being, various social needs, proper management of resources and infrastructure. Planning aims to meet these by addressing aspects of economic, environmental and social well-being affected by land use and development.

Planning authorities and responsible authorities should endeavour to integrate the range of policies relevant to the issues to be determined and balance conflicting objectives in favour of net community benefit and sustainable development for the benefit of present and future generations.
6 The application of this policy in statutory decision making requires one to undertake what is often termed a ‘net community benefit analysis,’ which involves a weighing of the positive and negative aspects of a proposed development.  The nature of the application of a net community benefit analysis to the decision making task is explored by His Honour Justice Osborne in the decision of Knox City Council v Tulcany Pty Ltd
:

The statement that the present outcome "might not be ideal" does not demonstrate an error in law. The planning scheme does not require an ideal outcome as a pre-requisite to a permit. If it did, very few, if any, permits for development would ever be granted and there would be difficult differences of opinion as to whether the outcomes were in fact ideal. The Tribunal is entitled to grant a permit where it is satisfied that the permit will result in a reasonably acceptable outcome having regard to the matters relevant to its decision under the planning scheme.

7 And further that:

Reference to the State and Local Planning Policy Frameworks demonstrates that a proposal may potentially be favoured by some policy considerations but opposed by others. In the present case the proposal is favoured by policies relating to housing diversity and social needs to which I shall shortly return. The goal of the State Planning Policy Framework is expressly stated in terms that recognised decision makers must address the question of whether outcomes are acceptable in terms of "net community benefit". Clause 11.02 provides:

"The State Planning Policy Framework seeks to ensure that the objectives of planning in Victoria (as set out in Section 4 of the Planning and Environment Act 1987) are fostered through appropriate land use and development planning policies and practices which integrate relevant environmental, social and economic factors in the interests of net community benefit and sustainable development." (My emphasis)

The concept of net community benefit is not one of ideal outcomes, but of outcomes which result in a net benefit to the community assessed within a policy framework by reference to both their benefits and disbenefits.

8 In this proceeding there was much debate as to the nature and extent of the social benefits of this proposal.  We consider it appropriate to identify upfront what we consider to be the key social benefits, to assist our analysis of the various aspects of the proposal that follows.  The Brotherhood of St Laurence currently operates an aged care facility on the review site for 43 residents.  This is not your usual aged care facility.  Where an aged care provider usually requires a substantial sum of money to be paid for entry into aged care, the Brotherhood of St Laurence operates an aged care facility on the review site for those that are financially disadvantaged, and can’t otherwise afford to enter an aged care facility.  We were told that this includes aged people who might otherwise be homeless.  This is a significantly important social service that benefits the broader community.

9 The Brotherhood of St Laurence submits that the existing aged care facility on the review site is old and outdated, and proposes its demolition and replacement with a new facility, comprising 117 beds.  Like the current facility, this new facility will be solely for the use of people who are financially disadvantaged, which was described to us as homeless people, those relying on public housing, and people similarly disadvantaged.

10 Mr Rantino submits that we should regard this aged care facility in the same vein as any other aged care facility proposed throughout metropolitan Melbourne.  He submits that as a planning permit is issued for the land, rather than the Applicant, the Brotherhood of St Laurence could decide to sell the site with a permit, or construct the development and then sell to another operator.  As such, there can be no assurance that this aged care facility will actually provide the social benefit that is touted by the Applicant.

11 We are not persuaded by this submission, for the following reasons.  Firstly, the Brotherhood of St Laurence has a track record of providing this type of aged care facility on the review site, and we consider that history gives us some comfort of the liklihood for the Brotherhood of St Laurence to continue to run this aged care facility in the longer term.  Secondly, we are willing to accept the submissions made on the behalf of the Applicant at face value, that the Brotherhood of St Laurence intends to proceed with the development that is before us, in the manner in which it is put.  While the prospect remains for the Brotherhood of St Laurence to take a different approach, including disposing of the site after the grant of a permit, in this instance we find it appropriate to have regard both to the use that is permitted under the planning scheme, as well as the nature of the Applicant and the specific circumstances surrounding this proposal on the review site.
12 Having been persuaded to have regard to the specifics of the proposed aged care facility for the review site, we have also decided to identify the proposal as providing a significant community benefit.  This position can be distinguished from the Tribunal’s decision in the matter of TLC Aged Care Pty Ltd v Yarra CC
 where the Tribunal remarked:
[17]
We accept that additional aged care places are needed in Melbourne’s northern region and in the North Fitzroy/Clifton Hill catchment as the population ages. This need is recognised in the planning scheme, almost as a continuous background hum. There will be many different responses by government, aged care providers and families to this need. This means it is not a “one off” need that will be substantially satisfied by one project. This project would make some difference but will not entirely meet the forecast demand for aged care in North Fitzroy and the surrounding area.

[18]
In planning terms, the need for aged care is not high priority, urgent or a game changer. This building is not required to land helicopters next to a hospital so lives can be saved, or to accommodate world class research in association with a leading university. It is not required to do research into, or develop solutions to urgent environmental issues. While its social benefits are positive, they do not have the priority or urgency to outweigh any adverse built form, heritage or amenity considerations. 
…
[21]
In terms of need, this development is no different to a proposal for dwellings in an apartment building, an industrial showroom complex or a shopping centre. It is up to an applicant to determine what the market wants and is able to afford, and whether the expected income or profit over likely expenses justifies proceeding with the project. Economic benefits or disbenefits that may have weight in a Tribunal’s assessment are usually those that affect a community rather than those considerations for an individual or particular company. We consider that the evidence provides little beyond the general and somewhat self evident proposition that an ageing population is likely to require more supported accommodation. We think while interesting, the evidence contributes little to our task of balancing the positive and negative planning aspects of this proposal. 

13 The TLC Aged Care decision involved an aged care facility of the common variety, where its commercial success relies upon the payment of monies by people entering that aged care facility.  The aged care facility that was the subject of the TLC Aged Care decision therefore does not provide the same community benefit that is inherent in the proposal for the review site by the Brotherhood of St Laurence.  For this reason we draw a distinction with the findings in the TLC Aged Care decision, and conclude that the proposal in this proceeding comprises social benefits that are weighty, and that have the potential to outweigh some disbenefits that we may find with aspects of the proposal.

14 The other significant social benefit that was the subject of evidence and submissions in this proceeding is the proposal for part of the review site, subsequent to the development of the proposed aged care facility, to be transferred to the Clifton Hill Primary School.  The Clifton Hill Primary School has experienced a significant level of increase in enrolments, and we are persuaded by the evidence of Mr Warren that this current trend of increased enrolments is likely to continue for at least the short to medium term.  We are also persuaded by the evidence of Mr Warren that the Clifton Hill Primary School has a genuine and pressing need for additional land, and that the review site provides a near ideal opportunity to provide that additional land.  If the review site could provide the additional land for the Clifton Hill Primary School, we consider that would also be a significant social benefit.

15 However, we find it more difficult to link this significant social benefit with the proposal that is before us.  That is due to the piecemeal nature of the proposal that is before us.  The review site comprises the existing aged care facility in the north-west corner of the review site, an existing dwelling (a former vicarage) in the north-east corner, a former church hall in the south-west corner, and vacant land in the south-east corner.  The proposal involves the construction of a new aged care facility across all parts of the site not presently occupied by the existing aged care facility, in order to enable the existing occupants of the aged care facility to remain on site during that construction. Following the completion of the new aged care facility, the Applicant then proposes to demolish the existing aged care facility and transfer the land on which it stands to the school.  The Applicant submits that the money that will be recovered from the sale of this land will assist to fund the development of the new aged care facility.

16 The application that is before us proposes the demolition of all buildings on the review site, and therefore provides for the eventual creation of a vacant parcel of land in the north-west corner of the review site.  However we find that this part of the proposal is piecemeal, in that no plan of subdivision is before us that identifies the boundaries of the vacant land to be created.  Further the proposal does not comprise the development of a school facility in the north-west corner.  In part that is understandable, given the likely reluctance of the Department of Education to create a complete planning permit proposal for a parcel of land that it does not control, and which ultimately may never become available.
17 For these reasons, while we identify the prospect of part of the review site becoming available for the Clifton Hill Primary School is a significant social benefit, we are inclined to give it little weight in the balancing of benefits and disbenefits that we will need to undertake in our decision-making task.
Is it appropriate to allow demolition of the existing former church building?
18 The review site is located within Heritage Overlay 317, which relates to the Clifton Hill Western Precinct.  The Statement of Significance for this precinct is as follows:
Clifton Hill Western Heritage Overlay Area annexed by East Collingwood Council in 1855 and substantially developed by World War One is significant:

· As an expression, in the history of its creation as part of Collingwood East, of the aspirations of tradesmen of the Collingwood Slope for improved urban development and the provision of public facilities;

· For the role of local politicians and business figures in social, physical and industrial improvement and home ownership in the area;

· As the focus of community sentiment and resident protest from its initial development in the 1860s, from the actions of the Victorian-era Vigilance Committee to the preservation movements of the 20th Century, specifically the House of the Gentle Bunyip conservation campaign;
· For the distinctive street and allotment layout created under Government surveyor, Clement Hodgkinson46, and the liberal allowance for garden squares and reserves for a market, public baths, a school, a recreation reserve and five churches, contrasting with private surveys in the City of Yarra;

· For Hoddle’s provision of boulevards (Hoddle Street and Queen’s Parade) skilfully merged with wide streets on a north south grid, with unusual five way intersections and triangular public spaces at each end of Queen’s Parade;

· For the unique series of vistas from the crest of the hill at the end of Hoddle street that includes views of significant landmarks like the shot tower, spires of St. Johns and the former Wesleyan Church, Town Hall towers at Collingwood and Fitzroy, the Exhibition Buildings, and long vistas to the Kew hill and Studley Park, plus those to and from the Darling Gardens;

· For the area’s fine representation of Victorian-era life, as expressed by the street and public reserves, along with the dominantly Victorian-era building stock including churches, a State school, factories, early houses, a large number of late Victorian terrace houses, attached and freestanding, and key house designs such as 12 North Terrace.

· For its focus on a representative and intact example of a residential garden square (Darling Gardens) based on British and European precedents, with associated significant trees;

· For the mature, largely exotic trees, including those planted by George David Langridge, MLA and former Mayor, bluestone kerbs, gutters, drains, channelling, and laneways from the area’s major period of development;

· For the strong industrial theme, seen in the south of the area with several 19th Century industrial buildings including former boot factories, and a carriage factory, that links the area with the City’s other creek and riverside industrial localities such as Clifton Hill East, Abbotsford and Collingwood;

· For well preserved Edwardian housing estates and individual houses as complements to the dominant Victorian-era residences; and

· For good examples of the Californian Bungalow style and other well preserved interwar houses.
19 The Heritage Overlay creates a requirement for a permit to demolish a building, with the following decision guideline applying to such applications:

Whether the demolition, removal or external alteration will adversely affect the significance of the heritage place.
20 All parties agreed that two of the existing buildings on the review site, namely the house that was formerly a vicarage, and the existing aged care facility, have no heritage significance and their demolition is acceptable. However significant debate in the form of evidence and submissions occurred in relation to the significance and potential demolition of a former Sunday School church hall in the south-western corner of the review site.  This hall was constructed circa 1905, was sympathetically converted into the main church hall in 1975, and is identified as contributing to the significance of this heritage place.
21 Policy at Clause 22.02-5.1 of the Yarra Planning Scheme sets out the following:
Generally encourage the retention of a building in a heritage place, unless

· The building is identified as being not contributory.

· The building is identified as a contributory building, and

· new evidence has become available to demonstrate that the building does not possess the level of heritage significance attributed to it in the incorporated document, City of Yarra Review of Heritage Areas 2007 Appendix 8, revised September 2015 and

· the building does not form part of a group of similar buildings.
22 In this proceeding the Applicant did not attempt to provide new evidence to demonstrate that the hall is not a contributory building.  Policy therefore encourages its retention.  That is a relevant factor in our decision making, but ultimately we retain the discretion to direct the grant a planning permit for demolition.  

23 It is the evidence of Ms Brady that the former church hall has a relatively low level of contributory significance, and that the significance of the heritage place will not be impacted by its demolition.  We are not persuaded by this evidence, for the reasons that follow.
24 Despite the alterations that occurred in 1975, we find that the former church hall makes a level of contribution to this heritage place that would ordinarily count against its full demolition.  We make this finding for the following reasons. The statement of significance for this precinct identifies the manner in which the original neighbourhood was laid out, which includes the establishment of church reserves as an integral part of this neighbourhood. The former church hall is the last remaining identifier of the significant ecclesiastical history of the review site. This ecclesiastical history contributes to the significance of the heritage place and one’s understanding of both the original layout of the different uses within this estate, and the important role that churches have played in the history of this heritage place.

25 Further, the former church hall retains much of its original Victorian detailing and form, and therefore contributes to the collection of Victorian era architecture that forms a significant part of this heritage place.  The loss of this Victorian building would therefore have an incremental but not insignificant impact on the significance of this heritage place.
26 For these reasons, if we only have regard to heritage matters and the permit application to demolish the heritage building, we would refuse to grant a permit.  However, as explored by the Court of Appeal in the decision of Boroondara City Council v 1045 Burke Road Pty Ltd & Ors,
 our decision-making task is to take into account broader matters than those that just apply under the Heritage Overlay, and relevant heritage policies.  In the reasons of Justice Santamaria, the following is set out:

[57]
A decision with respect to that application will involve a decision in respect of each of the permits required by the planning scheme. However, the decision-making process in respect of each permit will not be taken in isolation from the decision-making process in respect of each of the other permits. The decision-making process in respect of each such permit will be informed by law and will be integrated with each of the applications for the other permits required by the planning scheme, and the whole process will involve the integrated application of all the considerations and matters made relevant by the Act. Where a planning scheme requires several permits, the Act does not require the consideration of the matters relevant to a particular permit to be separate and segmented from the consideration of the matters relevant to each other permit; it does not require the permits to be considered in any sequential or chronological order such as the sequence in which one or other will be deployed in the use or development. In the present case, the applicant submitted that it could treat the application for the demolition permit separately from and before it considered the application for the permits for construction, alteration of access and reduction of the number of bicycle spaces each of which was also required by the planning scheme. That submission should be rejected. The decision-making process must be integrated because of the ‘potentially conflicting nature of the objectives stated in s 4 of [the Act] and the need to integrate a range of considerations in arriving at an appropriate planning decision’. The responsible authority, in taking into account the matters specified in s 60, and the Tribunal, in taking into account the matters specified in s 84B, will consider the whole of the proposal in respect of which permits are required by the planning scheme. 

27 Further, from the same decision the reasons of Justice Garde includes the following:
[130]
In the case of permit applications for development, it is ultimately for the decision-maker to decide whether there is an acceptable outcome. This will depend on a comprehensive evaluation of the proposal having regard to the purposes and objectives sought to be achieved by the Act and the Scheme, the applicable decision guidelines, and as to whether or not there is a net community benefit and sustainable development outcome. The decision on a demolition application stands to be made having regard to the considerations made relevant to that application by the Act and planning scheme and whether the net community benefit and sustainable development outcome outweighs negative aspects associated with the demolition.

28 The Tribunal has previously given weight to the community benefit of an individual proposal, in considering whether to allow the demolition of a contributory heritage place. One example of such an approach is provided in the decision of The University of Melbourne v Minister for Planning.
  The reasons for that decision records the following dilemma:

[7]
The former Ampol House is an eight storey office building in reinforced concrete. Architecturally, the building is notable principally for its dramatic glazed circular corner tower, housing Melbourne’s tallest concrete spiral stair. It was completed in 1957 to a design by Bernard Evans and Associates and originally housed the headquarters of Ampol. In 1980, the building converted to a hotel and operated as the Elizabeth Tower Hotel until purchased by The University of Melbourne in 2009 as part of the site for the Peter Doherty Institute.

[8]
There is strong policy support for the retention of heritage buildings in the planning scheme. Equally, there is strong policy support for the establishment of research and education facilities, such as the Peter Doherty Institute, within this precinct. The dilemma in this particular case is that achievement of each of these planning objectives is mutually exclusive. The Peter Doherty Institute requires a purpose built building. It is not possible to adapt the former Ampol House to its needs. The stark choice is either to retain the former Ampol House building and lose the Peter Doherty Institute, or to lose this heritage building through demolition. 

29 After much analysis, the Tribunal resolved the dilemma in the following manner:

[79]
We have earlier referred to the strong policy support for establishment of the Peter Doherty Institute on the subject land as part of the Parkville Precinct, the public health benefits that will flow from establishment of the institute and the contribution it will make to the economic development of Melbourne and its competitive advantages. We consider these are all important and substantial community benefits. 

[80]
We accept that retention of heritage assets is also a community benefit. The physical character of cities and the contribution which places of heritage significance make to that character is another contributing factor in the way in which cities compete with one another. 

[81]
Yet cities must be regarded as palimpsets: they must be capable of growth and adaptation to meet new needs. Over times the buildings of one era will invariably require replacement or adaptation to meet these needs. It is important to conserve and enhance buildings, areas or other places which are of scientific, aesthetic, architectural or historical interest, or otherwise of special cultural value. However, when a conflict arises between this objective and other objectives, and a choice must be made between them, the Tribunal must balance those conflicting objectives in favour of net community benefit and sustainable development for the benefit of present and future generations.

[82]
In the present case, we conclude that a greater community benefit for present and future generations will ensue from the establishment of the Peter Doherty Institute than from retention of the former Ampol House. The demolition of this building will be a loss and will be a negative consequence. However, it will not be anywhere near so great a loss as the community would suffer if the Peter Doherty Institute did not proceed. The former Ampol House is of local significance under the planning scheme. Its loss will be felt locally. But given the scale of risks posed by the emergence of infectious diseases that we have no capacity to combat, the loss of the Peter Doherty Institute for Infection and Immunity would be a loss for the community at a national and international scale. 

[83]
For the reasons we have given earlier, we consider that the design of the proposed new building will meet the needs of the Institute and retain sufficient flexibility to be adaptable for future alternative uses. Its five star rating for a laboratory building represents a sustainable development. It is also a building of high architectural merit and its height is appropriate in its context. 

[84]
We therefore conclude that a permit should be granted for demolition of the former Ampol House and for the use and development of the Peter Doherty Institute. 

30 Returning to this proceeding, we accept that the proposed aged care facility to be established by the Brotherhood of St Laurence will not have the extent of national and international benefit that was ascribed to the proposed Peter Doherty Institute in The University of Melbourne decision. However we consider that the proposed aged care facility will have more than a local benefit, it potentially providing valuable accommodation for financially disadvantaged persons from a broad metropolitan base. The provision of such accommodation will also potentially have a positive effect for the State, by providing accommodation and other services that might otherwise be required to be provided through the public purse.
31 At the same time, we do not consider that the former church hall to be demolished from the review site, as having the same level of significance as the Ampol House that was subject to proposed demolition in The University of Melbourne decision.  While both buildings are identified as being of local significance, it is evident that the prominence of Ampol House and its unique architectural historic features, surpass the comparable significance of the former church hall on the review site.  In the case of the former church hall, significant alterations to the façade were made in the 1970’s that influence its value as a heritage asset.
32 We have previously identified the significant social benefits that we find clearly arises as a result of the integrated permit that is sought in this proceeding.  It is our finding that the social benefit provided by the establishment of a new 117 bed nursing home for financially disadvantaged persons outweighs the negative impact to the significance of the heritage place, caused by the demolition of the former church hall.  That is, we consider the loss of the potential to provide social aged care housing to the tune of 117 beds (or 74 additional beds) to be a greater community loss, than the demolition of the former church hall on the review site.  To put it another way, the ability to house an additional 74 economically disadvantaged elderly people in a modern aged care facility, and the weight of pressure that would take off family members and other support networks, is a far greater benefit to the broader community, than the retention of a former church hall of local significance as part of a broader precinct of buildings.
33 Some of the parties that oppose the grant of a permit made submissions that the former church hall could be saved from demolition, while also providing for the proposed age care facility across other parts of the review site.  For example, Mr Goodman asked rhetorically, is there no alternative to demolishing this building, and have we exhausted all of the options?  A similar submission was identified in The University of Melbourne decision, and we note the Tribunal’s reasons in that decision for rejecting this type of submission:

[13]
Before considering the key issues we have identified, we must address the submission by the council that there is nothing to tie the Commonwealth funding to this particular site and that the Peter Doherty Institute could just as well be located on other land owned by the University of Melbourne. The council submits that if the Institute was relocated, it would enable the former Ampol House to be saved. We place no weight on this submission for several reasons.

[14]
The Tribunal’s task is not to identify alternative sites or more appropriate sites. It must assess the particular permit application, which has been made for this particular site. We must decide if the proposal will produce acceptable outcomes in terms of the decision guidelines set out in clause 65 of the planning scheme. The test which the planning scheme requires to be applied is one of acceptable not ideal outcomes.

[15]
In the context of considering this permit application, it is not necessary to engage in a forensic analysis of the Commonwealth Funding Agreement and associated documents. Even if we did, our findings would not affect that Agreement. The fate of this application does not turn on whether we think it would be possible for the Peter Doherty Institute to apply the Commonwealth funding to some alternative site. The only relevance that evidence about the Commonwealth funding has, in our view, is to lend weight to the significance attaching at a national level to the establishment of the Peter Doherty Institute. The Commonwealth Government is not going to part with $90 million for a project that is not important to the national interest. The funding is for the purpose of establishing the Peter Doherty Institute. Our task is to decide if this is an appropriate site. It is inherent in this task to determine whether the former Ampol House should be saved at the expense of the institute or vice versa.

34 Likewise, in this proceeding it is not our task to imagine if an alternative design or layout could save the church hall from demolition. Our decision-making task is to assess the proposal that is before us, and whether a net community benefit is achieved by it.
35 For the reasons set out above, we find that the proposed demolition of the former church hall, and the construction in its place of a 117 bed aged care facility for financially disadvantaged persons, will achieve a substantial net community benefit.  For these reasons we support the grant of a permit for the demolition of all buildings on the review site.
Will the proposed development impact the significance or character of the heritage place and be an appropriate response to the surrounding neighbourhood character?

36 There are a number of separate assessments we need to undertake in relation to the proposed built form.  On the one hand we are required to consider, under the Heritage Overlay:

Whether the location, bulk, form or appearance of the proposed building will adversely affect the significance of the heritage place.

Whether the location, bulk, form and appearance of the proposed building is in keeping with the character and appearance of adjacent buildings and the heritage place.
37 We are also required to consider whether the proposal is a suitable response to the character of the surrounding neighbourhood, and therefore whether it is consistent with a broad suite of policy guidance, the General Residential Zone, and objectives and standards from Clause 55.  Finally, we need to turn our mind to the built form relationship to the surrounding private properties, both from a character perspective and a visual bulk assessment.

38 We have decided to combine these assessments into the one analysis, primarily because in this neighbourhood the neighbourhood character is so heavily influenced by the heritage qualities of this precinct.  Also the built form relationship of the building to the public realm, impacts directly how the building then relates to its residential neighbours.
Guidance from the Yarra Planning Scheme

39 In undertaking this analysis it is important that we are firmly guided by the Yarra Planning Scheme.  From a character perspective, the Yarra Planning Scheme contains a significant policy theme of encouraging a particular character outcome, comprising of a low rise form surrounding higher development:

Yarra will have a distinctive identity as a low-rise urban form, with areas of higher development and highly valued landmarks.

Looking at the built form of the whole municipality, a clear picture emerges of a low-rise urban form punctuated by pockets of higher development. The low-rise urban form that constitutes much of the municipality is mostly in the one to two storey range, with some three and four storey buildings. The pockets of taller buildings include the high-rise housing estates, some industrial (or ex-industrial) complexes and the landmark towers, spires and signs. Activity centres being generally Victorian and Edwardian in origin, are generally two storeys, with some higher signature buildings.

This characteristic is important as it helps to differentiate Yarra from the urban form of adjoining cities, particularly the City of Melbourne, thus strengthening its sense of place.

40 In the decision of Merhi Brothers Pty Ltd v Yarra CC
 the Tribunal made the following observations about the application of these character objectives in the light of the application of the new residential zones to the Yarra Planning Scheme.
[14]
Finally, the Yarra Planning Scheme also seeks to achieve a general character of low rise urban forms, surrounded by pockets of higher development, a policy objective that is repeated a number of times throughout Clause 21 of the Yarra Planning Scheme. We accept that in locations such as Richmond and Collingwood, lower rise forms would include three storey forms, and the pockets of higher development rise 8-10 storeys or higher. We consider that these terms need to be applied in a contextual manner. In this part of Fitzroy North, the lower rise forms are consistently single storey, with some two storey development that is often well set back from the street frontage. Further, the pockets of higher development often comprise three storeys, or in the case of the former electrical substation, an equivalent to a modern five storey building. In this context, the proposed development of a four storey apartment building amounts to a higher development that will contrast to the lower rise forms, a fact acknowledged in submissions by Mr Cicero.

[15]
We understand this policy intent, supporting a general character of low rise urban forms surrounded by pockets of higher development, was written well before the current regime of residential zones were even contemplated. However we need to apply the Yarra Planning Scheme as a whole, and so now need to read this repeated policy intent in the context of the application of the new residential zones. These new residential zones no longer require us to interpret where the lower rise forms and pockets of higher development are intended to be spatially arranged, in residentially zoned land. Also, we no longer need to interpret which sites are strategic redevelopment sites, and therefore potential candidates for higher development. The regime of new zones heavily influence this future spatial arrangement. Strategically, the future of land within the NRZ is clearly intended to remain as part of the lower rise form, due to the application of a mandatory height limit of 8 metres. 

41 The review site is located within Schedule 3 of the General Residential Zone (GRZ3), while all surrounding residential land is contained within Schedule 1 to the Neighbourhood Residential Zone (NRZ1).
  NRZ1 contains a mandatory height limit of 8 metres.  It also contains purposes that seek to limit opportunities for increased residential development, and establish a high bar for the extent to which new development will respect neighbourhood character.  In comparison, the purposes of the GRZ seek to provide for a diversity of housing types and moderate housing growth, and encourage development that respects neighbourhood character.  The Yarra Planning Scheme implements a range of schedules to the GRZ, with a variety of mandatory height limits at 9.0, 10.5 and 11.5 metres respectively.  Schedule 3 to the GRZ does not contain a height limit.
42 We read from this analysis that the review site is intended to be developed in a form that is different to the built form character in the surrounding neighbourhood.  Clearly a taller building is contemplated, even encouraged, for the review site that will provide the higher development that is to characteristically sit alongside the surrounding lower rise form.  For these reasons we must anticipate a future built form for the review site that is bigger and taller than the characteristic built form in this neighbourhood.  
43 That anticipation is heightened by policy that relates to the provision of aged care facilities.  Clause 16.02-4 of the Yarra Planning Scheme creates policy that recognises the necessarily different built form that aged care facilities must take on by reason of their function. It states:

Design and location of residential aged care facilities

Objective

To encourage well-designed and appropriately located residential aged care facilities.

Strategies

Recognise that residential aged care facilities contribute to housing diversity and choice, and are an appropriate use in a residential area.

Recognise that residential aged care facilities are different to dwellings in their purpose and function, and will have a different built form (including height, scale and mass).

Provide for a mix of housing for older people with appropriate access to care and support services.

Ensure that residential aged care facilities are located in residential areas, activity centres and strategic redevelopment areas, close to services and public transport.

Ensure that:

· Proposals to establish residential aged care facilities early in the life of a growth area are in locations that will have early access to services and public transport.

· Residential aged care facilities are designed to respond to the site and its context.

· Residential aged care facilities aspire to high urban design and architectural standards.
44 We recognise that in part, the need for aged care facilities to have large floorplates and be of a significant scale, supported by the policy at Clause 16.02-4, can be said to conflict with other policy seeking that new development both respect the significance of the heritage place, and the character of this neighbourhood.  Part of the relevant Heritage policy guidance can be found below:

Encourage appropriate development that respects places with identified heritage values and creates a worthy legacy for future generations.

Retain those elements that contribute to the importance of the heritage place.

Ensure an appropriate setting and context for heritage places is maintained or enhanced.

Protect buildings, streetscapes and precincts of heritage significance from the visual intrusion of built form both within places and from adjoining areas.

45 These policies are to be read alongside the Statement of Significance for the Clifton Hill Western Precinct, which we have set out at pages 10 and 11 of our reasons.
46 However, the review site is one that, throughout the history of the Clifton Hill Western Precinct, has always accommodated a type of development that somewhat stands in contrast to the surrounding Victorian and Edwardian housing.  This includes the various substantial church buildings that have prevailed over time, and the existing aged care facility, Sambell Lodge.  The intent in heritage terms for development on the review site to be in keeping with the character of adjacent buildings and the heritage place, as set out in the Yarra Planning Scheme, needs to be applied in a manner that recognises the historic differences between the review site and its intended form of development, and the surrounding residential allotments.  It also needs to be applied in a manner which recognises the guidance provided by the Yarra Planning Scheme as a whole, which includes the different zoning and height controls applied to the review site, as compared to that applied to the surrounding residential properties.
47 Ultimately we are required to balance the competing objectives that are applicable to the review site.  On the one hand a residential aged care facility is an as-of-right use, and modern-day economic realities dictate that aged care facilities must now be significantly larger than the one that currently exists on the review site.  The requirement for the floors of an aged care facility to be generally absent of any level changes also presents some challenges for a sloping site such as this.  There is also an identified need for aged care facilities within this residential area, and a specific community benefit to be gained from the proposal that is before us.  Policy supports these aspects of the proposal by specifically identifying that aged care facilities will have a different height, scale and mass to its surrounding housing stock.  
48 Further, the development of the review site with a larger and taller built form is supported by the zoning of the review site, compared to that of its neighbours.  It is also supported by the policy description of the preferred character for Yarra, of lower rise forms surrounding pockets of higher development.  For the reasons already set out, we interpret the review site as playing the role of providing for the higher development component of that preferred character, given the zoning of the land.

49 On the other hand the Yarra Planning Scheme creates an expectation that a larger built form associated with a future aged care facility will respond to the character of the area and the significance of this heritage place. That can be a difficult assignment when both the character of the neighbourhood and the significance of the heritage place are dominated by much smaller and more heavily articulated forms that present a certain rhythm to the streetscape.
Built form assessment – public realm
50 It is with this desire to achieve the correct balance that we approach the assessment of the proposed built form.  We will conduct this assessment first from the public realm, and second from the surrounding residential interfaces.  We observe this neighbourhood as comprising predominantly one and two storey forms that can genuinely be described as low scale, and which often have narrow profiles presenting to the public realm.  We consider the existing aged care facility on the review site to in many ways stand in contrast to this consistent neighbourhood character.  We do not mean that in a derogatory way, but rather as recognition that its scale and overall form is one that contrasts to the surrounding low scale housing stock.  In some ways, that outcome is to be expected given the encouragement and guidance provided by the Yarra Planning Scheme, as identified above.  In other ways, the extent to which this proposed development will stand in contrast to the surrounding built form and character are grounds for our desire for subtle yet important changes to the overall design, which we set out below.
51 To South Terrace, the development presents a three storey façade, with the three levels at the same plane, setback between 4.0 and 6.0 metres from the front boundary.  The variation in setbacks seeks to respond to the changing setbacks in South Terrace, with the 4.0 metre setback at the western side adjacent to the existing Sambell Lodge, and the 6.0 metre setback at the eastern side adjacent to the dwelling at 2 South Terrace.  The parties opposing the grant of a permit made submissions opposing the extent of setbacks provided to South Terrace.  In particular Mr Bonnice and Mr Crawford are critical of the manner in which the proposed aged care facility will sit forward of the adjacent dwelling at 2 South Terrace, which has setbacks of around 6.9 metres to the veranda and 9.4 metres to the front wall of the dwelling itself.  While we accept the proposed aged care facility will sit well forward of the adjoining dwelling, the broader context of the streetscape on the south side of South Terrace reveals a much greater variation in front setbacks.  For example, the dwelling at 3 South Terrace has a front setback of 3.7 metres, and other dwellings along the street have setbacks of around, or slightly less than, 5.0 metres.  Having regard to the prevailing setbacks along South Terrace, we support the proposed setbacks of between 4.0 and 6.0 metres to the proposed development of the review site.
52 Beyond this three storey facade, the fourth storey is set back 13.8 metres from the front boundary, with a small terrace sitting forward of the front wall.  The setback nature of this fourth storey will make it very difficult to be viewed within the streetscape of South Terrace, though we note that views will be available from within Darling Gardens on the north side of South Terrace.  Naturally, as one steps further back to within Darling Gardens, the views to the top level will open up, though at a further distance away from the review site.  Also the further one steps back to within Darling Gardens, vegetation will play a greater role in filtering views to the review site.  Having regard to the substantial setback provided to the top level of the proposed aged care facility, and the extent to which one will need to step away from the review site to have any substantial view of this top level, along with the intervening role that vegetation will play in those views, we find that the top level is suitably recessed and will not unreasonably visually dominate this part of the surrounding context.
53 Turning to the facade treatment, the plans depict the use of vertical facade treatments, which when combined with the variation in frontage setbacks, seek to provide a rhythm of facade treatment that reflects the width of facades elsewhere in the street.  While we support this design approach, we are concerned that the single overhanging roof form tends to undermine the potential to perceive the building as being divided into three “vertical” facades of a scale compatible with the neighbouring context such as 3 South Terrace.

54 Mr Biles for the Applicant suggests that the façade design could be enhanced to compliment the scale of the neighbouring houses.  This could be achieved by stepping back the front of the roof to generally align with the two ‘vertical blades’ that presently define the front elevation, and by increasing the depth of the two screens on the eastern end of the elevation so that they would read as residential style balconies. 
55 The Tribunal agrees that this would improve the relationship of the South Terrace façade particularly with 2 and 3 South Terrace, and considers that such a change can be suitably achieved through appropriate conditions on a planning permit.     

56 Turning to the Gold Street context, we note that there is significant disagreement between the parties as to the extent that the heritage qualities of the surrounding context should influence the proposal for this part of the review site.  Ms Brady is of the opinion that the façade design is satisfactory given that the dwellings at 158 and 154 Gold Street are non–contributory buildings.  She assessed Gold Street as being less intact or consistent as a result.

57 While the dwelling at 158 Gold Street is not a recognised heritage building, the parties that oppose the grant of a permit submit that the front of the house has been substantially reconstructed to its original Victorian form, and that with the exception of 158 and 154 Gold Street, the streetscape is otherwise all contributory.  The respondents say it effectively forms part of a largely intact Victorian streetscape that extends across Noone Street to Alexandra Parade. 

58 The Tribunal observed during the site visit that the east side of Gold Street presents as a consistently low scale and historic streetscape.  The houses at 158 and 154 Gold Street may not be contributory in a technical sense, but they do not disrupt the streetscape in the way that a variety of non-contributory buildings, such as a modernist apartment building, may be said to.  Given that the school buildings opposite are heritage listed, we are persuaded that Gold Street has an intact character that is derived from its low scale and heritage architecture.  

59 To Gold Street the proposed development again presents with a three storey facade, and a setback fourth storey. The three storey facade has setbacks of between 3.3 and 4.3 metres to the ground floor, with the first and second floors adopting a uniform 3.3 metre setback, that cantilever over the part of the ground floor that has a 4.3 m setback. Due to the slope of the land, and the unusual roof form that invokes images of a ski chalet, wall heights presenting to Gold Street vary between 9.6 and 10.8 metres. Having regard to the context provided in part by the adjacent Clifton Hill Primary School, with its larger heritage buildings, and also having regard to the different zoning that applies to the site and the expectations related to built form associated with an aged care facility, we consider that the scale of the facade presenting to Gold Street is appropriate and reasonable.

60 However, we have concern that this taller and broader facade is proposed to be inserted into the Gold Street streetscape, at setbacks that are narrower than its immediate context.  We note that the front wall of No 158 Gold Street is set back 5.1m from the street, and the dwellings at 154 and 156 Gold Street respectively, appear to be setback by a similar distance.  As the proposed development is to be set well forward of this, and is also significantly taller, we find there is a likelihood that the presentation of the proposed development to Gold Street will be visually dominant and out of character with the street. 

61 In relation to the Gold Street Façade, we are also concerned that the relatively limited articulation adds to the potential dominance with respect to the adjoining streetscape to the south, including at 158 Gold Street. 
62 For the above reasons we will require the setback of the Gold Street façade to be increased to a minimum of 5.0m for the southern half of the façade, and then varying from 4.0m to 4.5m for the remainder of the façade.  These varying setbacks should be reflected in the ground, first and second floors and in the roof design, so as to enhance the articulation of the façade.

63 In addition to the increased setback from Gold Street, we are concerned that the blank upper wall of the southern elevation closest to the street will remain prominent over the single storey form of 158 Gold Street.  Mr Biles suggests that blank side elevations are not uncommon with taller historic housing forms in the area. However he also suggests it would be possible to introduce some upper level windows to this elevation to provide a level of articulation.  The Tribunal is persuaded by this proposal, and so will require the south elevation adjacent to the single storey form of No 158 Gold Street to be further articulated at the upper level.  This may be achieved by the introduction of windows or similar architectural forms, or by a combination of decorative materials or artwork to add visual interest.  
64 Subject to these changes, we find that the proposed development will achieve an appropriate built form to Gold Street, that will be understandably larger than the nearby low scale dwellings, but which will also sit comfortably within this streetscape.  The larger built form will reflect the historic intent for development of the review site to be different in character to the finer grain of surrounding residences, while at the same time presenting an articulated built form that will not detract from the significance and character of the heritage place.  
65 Finally, Mr Bonnice submits that the design of the internal facades of the building are unacceptably tall and dominant in its form because there is a risk that the present site of Sambell Lodge could remain vacant, leaving the internal faces of the development exposed to the street. However, he agreed that if the school development proceeded generally in the form put to the Tribunal, it would largely shield views from Gold Street, but not from Darling Gardens on the South Terrace frontage. 

66 The Tribunal finds that the distances involved to the facades in question from potential viewing points in Gold Street and Darling Gardens are such as to provide an acceptable transition even if the site is left clear for some time.  In any case, the Tribunal doubts that such a valuable site would be likely to remain undeveloped for an extended period.  The details of any such development are not before this Tribunal and would be a matter for a future planning process.

67 We accept that views of the internal façade and the fourth level will be available from positions in Darling Gardens.  Our assessment during the site visit was that any such views would tend to be filtered by the extensive tree planting, and thus will not present an unreasonable view to built form from Darling Gardens.
68 Subject to the changes discussed above, we are satisfied that an appropriate presentation can be achieved to the public realm surrounding the proposed development. We are also satisfied that the presentation to the public realm will achieve a building that has a suitable degree of response to the character of the heritage place, and the heritage qualities or aspects of the surrounding buildings. For the reasons set out above, we find that the proposed development will not detrimentally affect the significance of the heritage place, given that the review site was never intended to be developed either with single detached housing, or built forms that reflect the scale and massing of the surrounding housing forms.
Built form assessment – private interfaces
69 In assessing the impact of the proposed built form on the surrounding residential properties, we first note the design intent to squeeze a large building on the parts of the review site that abut the most sensitive interfaces. These sensitive interfaces include the area of secluded private open space in the middle of the site at 2 South Terrace.

70 We understand that the siting of the proposed aged care facility has been chosen with the specific intent of developing those parts of the site not currently occupied by the existing aged care facility. We appreciate the logistical and financial reasons why such a strategy has been pursued. Ultimately however, we must recognise that the reasons underpinning this strategy are not grounded in planning merit, nor are they matters that we can give weight to in our consideration in our decision-making task. While we are cognisant that we need to assess the proposal that is before us, and not alternative options to develop the site, we cannot help but observe that a more successful overall outcome for this site and the surrounding context might be achieved if the lower scale built form approach to be pursued by the extension to the Clifton Hill Primary School were located on one of the more sensitive interfaces on the review site.
71 By locating the proposed development adjacent to the eastern and southern boundaries, the proposed building will directly interface with the rear yards and habitable rooms of surrounding properties.  This is not the case for the existing Sambell Lodge, because it is well separated from the residential context.

72 To the eastern boundary, the proposed development again presents a uniform three storey elevation, save for a small increased setback to the first and second floors in the south-eastern corner of the review site. This three storey elevation will have setbacks of between 5.0 and 7.2 metres from the eastern boundary of the review site, with an overall height of between 10.0 and 12.1 metres.
 This three storey elevation will present with a level of regularity in terms of the window sizes and locations, and materials and colours, that will provide a rather institutional feel to the building.
73 The fourth level has a significantly increased setback, to 10.93 metres from the boundary.  The Tribunal is satisfied that at this set back the upper level will be effectively hidden from 2 South Terrace and only glimpsed from the further distance of 3 South Terrace. 
74 It was evident during our site visit that the property at 2 South Terrace has a raised deck that forms an important part of its private open space. This raised deck will be particularly exposed to views of the longitudinal form of the three storey eastern elevation.  Additionally, 2 South Terrace has a self-contained small building in the southern third of the property that has an area of land to its south, adjoining the rear lane, capable of performing the role of secluded private open space.  We note that the proposed development extends significantly to the south of the self-contained small building, and because of the fall of the land is effectively at its highest point at the south-eastern corner of the review site.  
75 We are of the view that the continuous elevation and roof form of the third level will have a dominant appearance when viewed from the private open space to the rear of 2 South Terrace and to a lesser extent, from 3 South Terrace.  The lack of articulation or stepping down of the building to match the terrain will in our view further contribute towards an unacceptable visual intrusion.
76 At the hearing we enquired with the Applicant as to whether the overall height of the development could be reduced, so as to bring the finished floor levels closer to natural ground along the eastern interface. The Applicant advises that the floor levels can be reduced by up to 500 mm. A reduction of this magnitude will assist in relieving the visual impact, however we have concluded that additional articulation and setback is also required in order to break up the continuous form of the eastern elevation. We consider that additional changes are required in order to reduce the visual bulk of the southern portion of this elevation, and to achieve a sense of the development stepping with the slope of the land, particularly when viewed from the rear deck of 2 South Terrace.  While we have given some thought as to whether our concerns might result in a refusal to grant a permit, or an interim decision, ultimately we have been satisfied that an appropriate outcome can be achieved by way of permit conditions.

77 For these reasons, we will require the eastern elevation to be set back at the third floor (level 2 as marked on the Architect’s plans) by an additional 4.0 metres from a point 25 metres north of the southern boundary, and continuing south.  This will have the effect of removing the present bedrooms and casual lounge south of the large communal dining and kitchenette with the exception of the first bedroom south of the large communal dining and kitchenette.  This first bedroom south of the large communal dining and kitchenette is sought to be retained as it will provide a leading edge that will assist to hide the part of the third floor that will now be provided with a greater setback from the eastern boundary of the review site.
78 This adjustment will not affect the fourth floor, (Level 3 on the Architect’s plans) which is itself already setback further than this.  While we acknowledge that the fourth floor will now become more visible from the adjoining properties to the east as a result of this change, we consider that level of visibility to be acceptable, given the setbacks involved, and the manner in which the building will now appear to step down with the slope of the land.
79 Turning to the southern elevation, the overall reduction in height of the development by 500mm will also assist with this interface.  The plans of the proposed development propose a 5.0 metre setback to the ground floor, and setbacks to the first and second floor that vary between 6.0 and 8.2 metres.

80 Along the southern interface, the proposed development will interact with the four dwellings at 158 Gold Street. The dwelling at the front of 158 Gold Street is developed in a manner where the main living areas either face the street, or face an internal courtyard. That courtyard has a wall height to the boundary with the review site of around 4.4 metres. Having made observations at an accompanied site inspection, we consider that this unusually high boundary wall will significantly restrict views from the ground floor habitable rooms, and the ground level private open space to the proposed development on the review site.  The extent to which views are restricted will ensure that unreasonable levels of visual bulk will not be evident.
81 The three dwellings at the rear of the site at 158 Gold Street all have relatively narrow areas of secluded private open space along their northern boundary, with main living areas looking out over these private open space areas.  As such these dwellings each have a limited opportunity to view the proposed development on the review site, both in terms of the extent of the width of the building that will be visible from the individual dwellings at 158 Gold Street, and in terms of the extent of development that will be visible over the boundary fencing.
82 We accept that the proposed development will be visible from each of the ground floor living areas, and ground level areas of secluded private open space at 158 Gold Street.  However we find that the extent of visibility that will occur is acceptable in this context.  We make that finding having regard to the change in zoning between the two sites, which support a larger built form on the review site, the generous setbacks provided from the southern boundary, the variety in setbacks provided, and the manner in which the development of 158 Gold Street allows limited views towards the review site, as explored above.
83 Each of the dwellings at 158 Gold Street also achieve views from first floor bedrooms and balconies towards the review site.  We observe that the views from these bedrooms and balconies are limited, and where they do provide an outlook towards the review site, they are from a raised floor level and as such will not be impacted by the full height of the proposed development.  For these reasons we find that unreasonable levels of scale and bulk will not prevail from views from the first floor balconies and bedrooms at 158 Gold Street.
84 As a result we are persuaded that the proposed setbacks and heights are sufficient to provide a reasonable relationship with the existing dwellings at 158 Gold Street.  We note, however, that the present arrangement of colours and materials does not appear to relate to or respond to the additional modelling of this elevation, and that a sense of depth could be enhanced by using a variation in colours and/or materials in relationship to the modelling of the façade.  To enhance the visual impact of the greater articulation, we will require the materials and colours to be selected for this façade to be arranged to provide further emphasis to the recessed portions of the façade.
85 For these reasons we find that, subject to changes, the proposed development is an appropriate response to the character of the area, the significance of the heritage place, and the context of the surrounding private properties.
Will there be any unreasonable off-site amenity impacts?

86 Off-site amenity impacts are generally measured in relation to visual bulk, overlooking and overshadowing.  We have assessed above the likely visual bulk impacts, and identified our concerns in relation to the extent of visual bulk that will be visible to the adjoining property to the east of the review site, and the conditions we will apply to resolve those concerns.
87 We are satisfied that overlooking is well addressed within the proposed design by the provision of screening to windows.  We will include a condition to ensure that the few windows within the development which are not screened, and which could overlook surrounding properties, are provided with an appropriate level of screening.  
88 The Applicant provided a series of shadow diagrams and perspectives to demonstrate the shadow impact on surrounding properties at the equinox.  There are four dwellings on the immediately adjoining property to the south, that have areas of secluded private open space (SPOS) along their northern boundary, which abut the review site.  The material prepared by the Applicant demonstrates that at the equinox, there will be no additional shadow impact at any time on the areas of SPOS to the dwellings at the front and rear of the adjoining property to the south.  In terms of the middle two dwellings on the adjoining property to the south, there will be a marginal level of additional shadow to one of the areas of SPOS at 9.00am, and a very marginal increase at 10.00am to both areas of SPOS.  While we anticipate that these marginal levels of additional overshadowing may disappear with the reduction of the height of the building by 500mm which we will require, as we are not certain of this outcome, we will assess the proposal on the basis of the increased shadowing depicted in the shadow diagrams.  
89 In an inner city location such as this, where dwellings are routinely constructed in close proximity to each other, solar access is often restricted by adjacent development, particularly to relatively narrow areas of SPOS located adjacent to a northern boundary.  We consider that the extent to which this proposed development protects the solar access currently enjoyed at the equinox by the adjoining dwellings to the south is a good outcome in this inner city context, and one which we find will result in an acceptable level of amenity to these adjoining properties.  We acknowledge that the fact that additional overshadowing is to occur results in non-compliance with Standard B21.
  However, we are satisfied that the minor extent of additional overshadowing that will occur, could not be described as a significant amount of overshadowing.  For this reason we find that the Overshadowing open space objective is achieved, which is:
To ensure buildings do not significantly overshadow existing secluded private open space.

90 For these reasons we find that, aside from our concerns about building bulk as viewed from land to the east of the review site, the proposed development would not cause unreasonable amenity impacts on its neighbours.
Is an appropriate level of internal amenity achieved?

91 Mr Bonnice submits that the proposed aged care facility is not well designed and will result in a poor level of internal amenity for future occupants.  He is particularly critical of the distances some would need to travel to get to outdoor open space, and the poor connection between the building and the space provided on the southern and eastern sides of the buildings.
92 We appreciate that an aged care facility is defined as a residential building, that all residential buildings are subject to the objectives and standards of Clause 55, and that some of these standards address matters of internal amenity.  However we also need to acknowledge that the standards and objectives of Clause 55 were not written with aged care facilities in mind, and indeed were specifically written to target medium density housing.  As such, many of the objectives and standards of Clause 55 simply aren’t relevant to an aged care facility, particularly those requiring individual areas of secluded private open space, solar access to private open space, dwelling entries and storage facilities.  Further, the Yarra Planning Scheme does not contain standards and objectives that are specifically applicable to the internal amenity provided in aged care facilities.

93 We consider that many of the matters raised in the analysis by Mr Bonnice and others of the standard of amenity and facilities to be provided in an aged care facility are deliberately not before us.  If and when a planning permit is issued for an aged care facility, what then follows is a series of other approvals where these matters are addressed, in an environment where such decisions are better informed by specific regulations.  Therefore, while we understand and appreciate the submissions made about the desirable level of open space to be provided for an aged care facility, we simply don’t consider such a matter to be ours to address as part of a planning permit application.  We are satisfied that if insufficient open space is proposed, or an unreasonable connection is provided to that open space, then there are sufficient steps in the subsequent approvals processes for those matters to be considered and rectified if necessary.
94 The issue of daylight entry to habitable rooms is a planning matter in part, and we consider that the design of the proposed development will ensure a good level of daylight is received by all of the bedrooms, as well as the common areas.
95 For these reasons we do not share the concerns expressed regarding the standard of internal amenity to be provided on site.
Does the proposal appropriately provide for car parking and traffic movements?

96 Mr Bonnice raises a number of traffic and car parking related concerns.  The proposal provides car parking at the rate required under Clause 52.06 of the Yarra Planning Scheme.  As such, no planning permit is required to reduce the standard car parking rate, and the design of the car park is to be to the satisfaction of the responsible authority.  As this is an application to review the refusal to grant a permit, the matters that can be raised by third parties can only relate to the permit applications that have been refused.  The supply of car parking and the car park design are not such matters.  As such, we follow the decision of Gration v Yarra Ranges SC
 in ruling that these matters are not before us.
97 We accept however that the traffic impacts of the proposal are before us, as that is a function of the permission sought to establish a large aged care facility on the review site.  Mr Bonnice submits that the access point in South Terrace is inappropriately located adjacent to a speed hump with a central median planting area, and that there will be delays to through traffic as a result of vehicles accessing the review site.  In support of his submissions Mr Bonnice supplies swept path diagrams demonstrating how a 6.4 metre long rigid vehicle would enter and exit the site.  

98 However these diagrams are less helpful as they are superimposed onto the basement floor plan, rather than the ground floor plan.  Also, as the person who prepared the swept path diagrams was not called to give evidence, we could not put questions about some presumptions that may have been developed into the model.  Finally, we note that the swept path diagrams only demonstrate a difficultly with trucks performing right-in and right-out turns, and note the potential for a management plan for the few vehicles of this size that we anticipate to visit the site to perform only left-in and left-out manoeuvres.
99 The Applicant submitted traffic engineering advice late in the hearing that suggested some minor modifications to the crossover, driveway and basement to provide access by a 6.4 metre truck, such as a waste vehicle.  We consider it appropriate to provide for these minor modifications by way of a permit condition.

100 Mr Bonnice also submits that the potential for ambulances and other loading vehicles to park on-street would not be possible due to the heavy extent of on-street car parking and traffic ‘chaos’ that occurs at school drop-off and pick-up times.  In contrast to the descriptions provided by Mr Bonnice, what we observed during school pick-up was a reasonably orderly use of the three available road frontages to the Clifton Hill Primary School to facilitate the range of necessary vehicle movements.  We did not observe the type of ‘chaos’ that might be observed in other school locations, and the demand for on-street car parking spaces at this time did not appear to be unexpectedly high.  This might be a direct result of the very wide road pavements provided to both Gold Street and South Terrace.

101 In conclusion, we do not see any reason why this proposed development should result in unreasonable traffic impacts on this neighbourhood.
other matters

102 A number of parties also made submissions that raised concern with the removal of a large tree on the review site.  We find that the removal of a significant tree on the site (Tree number 6, a large Box Elder) is reasonable in order to achieve the proposed development.  While we accept that it would be technically possible to design a development around the retention of the tree, we are persuaded that the size of the tree, its central location on the site and the likely size and displacement of it’s sensitive root zone are not compatible with the proposed design and the size of the facility contemplated.  In addition we note that the proposed landscape plan provides a number of replacement trees that will partly mitigate the loss of the established tree.   For these reasons we support the proposed development, which involves the removal of Tree No 6 on the review site.
What conditions are appropriate?

103 A number of other matters about permit conditions were raised by the parties.  With respect to those matters, other than those already addressed above, we summarise our conclusions as follows:

a. During the hearing there was some discussion, lead by questions put by the Tribunal, as to whether the nominated location of a sub-station in the southern part of the frontage to Gold Street was an appropriate location.  The Applicant has offered to instead place the sub-station on the northern side of this frontage, which we consider to be an appropriate outcome.
b. Mr Bonnice also raises a concern that the location of any external plant and equipment was not noted on the plans.  We agree that any such location should be identified, along with the potential need for screening of that plant and equipment.
Conclusion

104 For the reasons explained above, the decision of the Responsible Authority is set aside.  A permit is issued subject to conditions.
	Michael Deidun
Presiding Member
	
	Stephen Axford

Member


APPENDIX A

	PERMIT APPLICATION NO:
	PLN14/0678

	LAND:
	1 & 1A South Terrace and 160 Gold Street, Clifton Hill

	WHAT THE PERMIT ALLOWS:

	· Demolition of the existing buildings

· Construction of a residential building (residential aged care facility)

· Construction of a building and to construct or carry out works

· Removal of easements
in accordance with the endorsed plans.


conditions

105 Before the development starts, plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions. Three copies must be provided. The plans must be generally in accordance with the plans prepared by Baumgart Clark Architects bearing Project No. and June 2016 Drawing No's, 516.02 to 151 6.08 (inclusive), 15/6.20 and 15/6.55, but modified to show:
a. The overall height of the development, and each finished floor level, to be reduced by 500mm;
b. The modification of the three storey South Terrace façade by stepping back the eaves to generally align with the two ‘vertical blades’ that presently define the front elevation, by a minimum of 300mm for each step; 

c. The depth of the two screens on the eastern end of the South Terrace façade are to be increased by a minimum of 900mm so that the will have the appearance of residential style balconies;
d. The setback of the three storey Gold Street façade to be increased to a minimum of 5.0 metres for the southern half of the façade, with the northern half to have a minimum varied setback from 4.0 to 4.5 metres.  These varying setbacks should be reflected in the roof design, so as to enhance the articulation of the façade;
e. The south elevation of the first and second floors adjacent to the single storey form of 158 Gold Street to be further articulated at the upper level by the introduction of windows or other appropriate architectural forms;
f. The eastern elevation is to be setback from the eastern boundary at the second floor by an additional 4.0 metres, for that part of the building which is within 25 metres of the southern boundary.  This will affect the present bedrooms and casual lounge south of the large communal dining and kitchenette, with the exception of the first bedroom south of the large communal dining and kitchenette;
g. The materials and colours to be selected for the first and second floors of the southern façade are to be arranged to provide further emphasis to the recessed portions of the façade;
h. The provision of a suitable level of screening to all windows that could provide an overlooking opportunity to neighbouring habitable room windows and areas of secluded private open space;
i. Relocation of the sub-station to the north side of the Gold Street frontage of the proposed development;
j. Identification of the location, and method of screening, of any external plant and equipment;
k. Modifications to the crossover off South Terrace, the driveway and basement to facilitate access to the basement by a 6.4 metre truck, generally in accordance with the letter from Traffix Group dated 15 July 2016;

l. The location and specifications of at least 24 bike parking spaces on the site;
m. signage in accordance with clause 52.34-5 of the Yarra Planning Scheme;
n. a water tank of at least 28,000 litres noted on the plans;
o. the solar panels, associated gas boosted solar hot water system and any other external ESD measures required by condition 4 of this permit;
p. the fourth storey more clearly depicted on the elevations, including colours, windows and all other building elements; 

q. the vertical fins on the western facade (Gold Street) extended to the underside of the eaves and the bottom of the wall;
r. the location of all external heating and cooling units adequately (which need to be screened if they can be seen from streets and surrounding properties);
s. at least 24 lockers for staff;
t. the details of all screening to windows demonstrating they comply with standard B22 of clause 55.04-6; 

u. a plan of the easement(s) being removed;
v. a I in 20 scale cross sectional drawing of the development's vehicular entrance, showing the actual reduced levels (not interpolated levels from the application drawings) of the South Terrace road profile, including the building line, lip, invert and top of kerb levels. The existing road profile of South Terrace (centre line to south side) and the driveway inside the property must be accurately drawn;
w. the width of the new vehicle crossover to South Terrace;
x. swept path diagrams showing the B99 design vehicle can enter and exit the site; 

y. either a convex mirror at the ramp entry/exit or the eastern boundary fence at a height of less than 900mm for the first I in inside the northern boundary;
z. headroom clearances for the entry/exit ramp noted; 

aa. the disabled car parking space shown in accordance with Australian/New Zealand Standard As/NZS 2890.6:2009 and be provided with an associated shared area;
ab. the basement plan updated to show dimensions of:
i. Car parking spaces (including typical bays and bay 18);
ii. Access aisles;
iii. Basement entry between spaces 7 and 8;
iv. The headroom clearance for car space 34; and
v. Column setbacks and blind aisle extension at the north end of the basement; and
ac. to all crossovers to be removed noted as being reinstated by the Permit Holder and to Council's satisfaction; and
ad. details of all fencing along South Terrace and Gold Street including height and materials. Fencing must be an open style.

106 The development as shown on the endorsed plans must not be altered without the prior written consent of the Responsible Authority.
107 Before the development is occupied, or by such later date as approved in writing by the Responsible Authority, all screening and other measures to prevent overlooking as shown on the endorsed plans must be installed to the satisfaction of the Responsible Authority. Once installed the screening and other measures must be maintained to the satisfaction of the Responsible Authority.
108 Before the development commences, a Sustainable Management Plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the Sustainable Management Plan will be endorsed and will form part of this permit. The Sustainable Design Assessment must be generally in accordance with the Sustainable Management Plan prepared by Cundall and dated 20 October 2015 but modified to include or show:
a. solar panels to off-set common area lighting and lifts; and
b. an external shading strategy for all north, east and west facing windows.

109 The provisions, recommendations and requirements of the endorsed Sustainable Design Assessment must be implemented and complied with to the satisfaction of the Responsible Authority. 

110 Before the development commences, a Waste Management Plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the Waste Management Plan will be endorsed and will form part of this permit, The Waste Management Plan must be generally in accordance with the Waste Management Plan prepared by Cundall and dated October 2015, but modified to include:
a. swept path diagrams demonstrating that the rubbish/recycling vehicle can enter and exit the basement in forward direction; and
b. Section 5 updated to state that waste collection 'must' be undertaken by private collection rather than 'should'.

111 The provisions, recommendations and requirements of the endorsed Waste Management Plan must be implemented and complied with to the satisfaction of the Responsible Authority.
112 Before the development commences, an Arboricultural Assessment report to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the Arboricultural Assessment report will be endorsed and will form part of this permit. The Arboricultural Assessment report must be generally in accordance with the Arboricultural Assessment report prepared by Tree Logic, dated 24 October 2015 (report ref: 14_5698), but modified to include (or show):
a. All planting to be removed and retained including a numbered schedule of each plant.

113 Before the development commences, a Landscape Plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the Landscape Plan will be endorsed and will form part of this permit. The Landscape Plan must be generally in accordance with the Landscape Plan prepared by Xurban and dated July 2016, but modified to include (or show):
a. the provision of seating and additional garden features to the front setback of the Gold Street façade to enhance the sense of interaction with the street;

b. all planting to be removed and its number in accordance with the endorsed Arboricultural Assessment report; 

c. the location of all proposed planting types including the number of plants in each location; and 

d. any required tree protection zones for trees shown on the Landscape Plan as being for retention.

114 Before the building is occupied, or by such later date as approved in writing by the Responsible Authority, the landscaping works shown on the endorsed Landscape Plan must be carried out and completed to the satisfaction of the Responsible Authority. The landscaping shown on the endorsed Landscape Plan must be maintained by:
a. implementing and complying with the provisions, recommendations and requirements of the endorsed Landscape Plan;
b. not using the areas set aside on the endorsed Landscape Plan for landscaping for any other purpose; and 

c. replacing any dead, diseased, dying or damaged plants,
to the satisfaction of the Responsible Authority.

115 Before the development commences, a Tree Management Plan to the satisfaction of the Responsible Authority must be prepared by a suitably qualified Arborist and must be submitted to and approved by the Responsible Authority. When approved the Tree Management Plan will be endorsed and will form part of this permit, The Tree Management Plan must make recommendations for:
a. the protection of trees shown on the Landscape Plan as being for retention:
i. co pre-construction;
ii. during construction; and
iii. post construction; and
b. the provision of any barriers;
c. any pruning necessary; and
d. watering and maintenance regimes,
to the satisfaction of the Responsible Authority.

116 The provisions, recommendations and requirements of the endorsed Tree Management Plan must be complied with and implemented to the satisfaction of the Responsible Authority.
117 Before the development commences, the permit holder must make a one off contribution of $3,500 to the Responsible Authority to be used for replacement street tree plantings that are required as a result of the development.

118 Within 2 months of the completion of the development, or by such later date as approved in writing by the Responsible Authority, any redundant vehicular crossing must be demolished and re-instated as standard footpath and kerb and channel:
a. at the permit holder's cost; and
b. to the satisfaction of the Responsible Authority.

119 Within 2 months of the completion of the development, or by such later date as approved in writing by the Responsible Authority, any damage to Council infrastructure resulting from the development must be reinstated (including the side entry pit on the Gold Street frontage):
a. at the permit holder's cost; and
b. to the satisfaction of the Responsible Authority.

120 Within 2 months of the completion of the development, or by such later date as approved in writing by the Responsible Authority, the footpath along the site's South Terrace and Gold Street frontages must be reconstructed:
a. at the permit holder's cost; and
b. to the satisfaction of the Responsible Authority.

121 Except with the prior written consent of the Responsible Authority, Council assets must not be altered in any way.
122 Before the development commences, a Construction Management Plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plan will be endorsed and will form part of this permit. The plan must provide for:
a. a pre-conditions survey (dilapidation report) of the land and all adjacent Council roads frontages and nearby toad infrastructure;
b. works necessary to protect road and other infrastructure;
c. remediation of any damage to road and other infrastructure;
d. containment of dust, dirt and mud within the land. and method and frequency of clean up procedures to prevent the accumulation of dust, dirt and mud outside the land; 

e. 'facilities for vehicle washing, which must be located on the land; 

f. the location of loading' zones, site sheds, materials, cranes and crane/hoisting zones, gantries and any other construction related items or equipment to be located in any street;
g. site security;
h. management of any environmental hazards including, but not limited to:
i. contaminated soil; 
ii. materials and waste;
iii. dust;
iv. stormwater contamination from run-off and wash-waters;
v. sediment from the land on roads;
vi. washing of concrete trucks and other vehicles and machinery; and
vii. spillage from refuelling cranes and other vehicles and machinery; and

i. the construction program;
j. proposed arrangements for trucks delivering to the land, including delivery and unloading points and expected duration and frequency;
k. parking facilities for construction workers;
l. measures to ensure that all work on the land will be carried out in accordance with the Construction Management Plan;
m. an outline of requests to occupy public footpaths or roads, or anticipated disruptions to local services;
n. an emergency contact that is available for 24 hours per day for residents and the Responsible Authority in the event of relevant queries or problems experienced; and
o. the provision of a traffic management plan to comply with provisions of As 1742.3-2002 Manual of uniform traffic control devices - Part 3: Traffic control devices for works on roads.
123 The development and use of the development must comply at all times with the State Environment Protection Policy - Control of Noise from Commerce, Industry and Trade (SEPP N-1).

124 Except with the prior written consent of the Responsible Authority, demolition or construction works must not be carried out:
a. Monday to Friday (excluding public holidays) before 7 am or after 6 pin;
b. Saturdays and public holidays other than ANZAC Day, Christmas Day and Good Friday) before 9 am or after 3 pin; or 

c. Sundays, ANZAC Day, Christmas Day and Good Friday at any time,

125 Within 3 months of the development being first occupied or such further period that the Responsible Authority agrees to in writing, the existing building in the north-west corner of the subject site (Sambell Lodge) must be demolished and the land upon which the building sits landscaped to Council's satisfaction.
126 This permit will expire if one of the following circumstances applies:

a. The development is not started within two years of the issued date of this permit.

b. The development is not completed within four years of the issued date of this permit.

In accordance with Section 69 of the Planning and Environment Act 1987, an application may be submitted to the Responsible Authority for an extension of the periods referred to in this condition.

--- End of Conditions ---
� 	We have considered the submissions of all the parties that appeared, all the written and oral evidence, all the exhibits tendered by the parties, and all the statements of grounds filed.  We do not recite or refer to all of the contents of those documents in these reasons.  


� [2004] VSC 375.


� At paragraph 13(d).


� At paragraph 13(e).


� [2015] VCAT 1601


� [2015] VSCA 27


� (includes Summary) (Red Dot) [2011] VCAT 469


� Clause 21.03.


� Clause 21.05-2.


� [2016] VCAT 659


� Noting that Darling Gardens is within the Public Park and Recreation Zone and the Clifton Hill Primary School is zoned for Public Use (PUZ2).


� Clause 15.03-1.


� Clause 21.05-1.


� As no wall height are dimensioned on the elevations, these wall heights are derived from comparing the natural ground levels provided on a site survey, with the wall height of 37.66 provided on the east elevation.


� As contained at Clause 55.04-5 of the Yarra Planning Scheme.


� [2016] VCAT 814
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